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In every year of the last decade, physicians have faced a
significant Medicare payment cut. These cuts are a result
of a flawed Medicare physician payment formula called
the sustainable growth rate (SGR). Congress ultimately
has stepped in and prevented all but one of these cuts
(the 5 percent cuts imposed in 2002). Several times in
2010, however, Congress was unable to pass legislation
before cuts were scheduled to take effect. As a result,
Medicare carriers temporarily stopped processing
claims in order to give Congress time to approve a bill
and avoid paying physicians at the reduced rates.

Now, once again, physicians face an SGR-driven pay
cut of about 30 percent effective on March 1, 2012.
The American Medical Association continues to work
vigorously to prevent this cut. However, SGR reform has
a high price tag and Congress has a habit of turning to
accounting gimmicks instead of honest budgeting.

In today’s political environment, it is not hard to see
how gridlock may result despite medicine’s best
efforts. Physicians need to prepare contingency plans
in the event Congress fails to act to avert the looming
cuts of nearly 30 percent.

Physicians will have until Feb. 14, 2012, to modify
their status with the Medicare program, and will want
to carefully weigh their options. To help ensure that
physicians are making informed decisions about their
contractual relationships with the Medicare program,
the AMA has developed the following overview of the
various participation options available. The AMA is not
advising or recommending any of the three options
described in this kit. The purpose of the kit is to ensure
that physician decisions about Medicare participation
are made with complete information about the
available options.

Medicare participation options for physicians

Each year, the Centers for Medicare & Medicaid
Services (CMS) provides physicians with the
opportunity to change their Medicare participation
status. Physicians will be notified by their Medicare
administrative contractor when it's time to make
their participation decision. Any change in status will
be effective Jan. 1, 2012. There are three Medicare
contractual options for physicians:

1) Sign a participation (PAR) agreement and
accept Medicare’s allowed charge as payment in
full for all of their Medicare patients

2) Elect non-participation (non-PAR), which
permits physicians to make assignment decisions
on a case-by-case basis and to bill patients for
more than the Medicare allowance for unassigned
claims

3) Become a private contracting physician,
agreeing to bill patients directly and forego
any payments from Medicare to their patients
or themselves. To become a private contractor,
physicians must give 30-days notice before the first
day of the quarter the contract takes effect.
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Those considering a change in status should first
determine that they are not bound by any contractual
arrangements with hospitals, health plans or other
entities that require them to be PAR physicians. In
addition, some states have enacted laws that prohibit
physicians from balance billing their patients. Physicians
who want to continue their current PAR or non-PAR
status do not need to take any action. However, those
who want to change their status will need to notify
their contractor in a written document that is received
or post-marked on or before Dec. 31, 2011.

Option 1: Medicare participation

PAR physicians agree to take assignment on all
Medicare claims, which means physicians must accept
Medicare’s approved amount (which is the 80 percent
that Medicare pays plus the 20 percent patient co-
payment) as payment in full for all covered services for
the duration of the calendar year. The patient or the
patient’s secondary insurer is still responsible for the 20
percent copayment, but the physician cannot bill the
patient for amounts in excess of the Medicare allowance.

While PAR physicians must accept assignment on all
Medicare claims, Medicare participation agreements
do not require physician practices to accept every
Medicare patient who seeks treatment from them.
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Those physicians who wish to change their
status from PAR to non-PAR or from non-PAR to
PAR are required to do so before Dec. 31, 2011,
even if Congress fails to act in time to prevent
the payment cuts on Jan. 1. Unless CMS reopens
the enrollment period, this decision is binding
throughout the calendar year.

Medicare provides several incentives for physicians to
participate:

® The Medicare approved amount for PAR physicians
is 5 percent higher than the Medicare approved
amount for non-PAR physicians

e Directories of PAR physicians are provided to senior
citizen groups and individuals who request them.

® The contractors who process Medicare claims
provide toll-free claims processing lines to PAR
physicians and process their claims more quickly
than non-PAR physicians.

Option 2: Non-participation in Medicare

Medicare-approved amounts for services provided by
non-PAR physicians (including the 80 percent from
Medicare plus the 20 percent copayment) are set at
95 percent of Medicare-approved amounts for PAR
physicians, but non-PAR physicians can charge more
than the Medicare-approved amount. The maximum
amount that non-PAR physicians can charge for
unassigned claims is called the limiting charge.

Limiting charges for non-PAR physicians are set at

115 percent of the Medicare-approved amount for
non-PAR physicians. However, because Medicare-
approved amounts for non-PAR physicians are 95
percent of the rates for PAR physicians, the 15 percent
limiting charge is actually 9.25 percent above the
PAR-approved amounts for the services. With the

possibility of a 30 percent cut on Jan. 1, 2012, many
physicians may consider balance billing an extra

9 percent as one means of helping close the gap
between the current and the new 2012 payment
amounts.

Non-PAR physicians may decide on a claim-by-claim
basis, or a patient-by-patient basis, whether they
wish to accept assignment for the claim or not. This
is not an “all or nothing” decision. When considering
whether to be non-PAR, however, physicians

should consider whether their total revenues from
Medicare—including amounts the program pays,
patient copays and balance billing—would exceed
their total revenues as PAR physicians, particularly

in light of collection costs, bad debts and claims for
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which they do accept assignment. The 95 percent
payment rate is not based on whether physicians accept
assignment on the claim, but whether they are PAR
physicians. When non-PAR physicians accept assignment
for their low-income or other patients, their Medicare-
approved amounts are still 95 percent of the approved
amounts paid to PAR physicians for the same service.

Non-PAR physicians would need to collect the

full limiting charge amount approximately 35
percent of the time they provide a given service in
order for the revenues from the service to equal
those of PAR physicians for the same service.
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If they collect the full limiting charge for more
than 35 percent of the services they provide,
their Medicare revenues will exceed those of PAR
physicians.

Assignment acceptance, for either PAR or non-PAR
physicians, also means that the Medicare program
pays the physician directly for the 80 percent
Medicare payment. When it comes to unassigned
claims, even though the physician is required to
submit the claim to Medicare, the program pays the
patient and the physician must then collect the entire
amount for the service from the patient.

Example: A service for which Medicare fee schedule amount is $100

Payment arrangement | Total payment rate Amount from Medicare | Payment amount from patient

PAR physician 100% Medicare fee schedule = $100

Non-PAR/assigned 95% Medicare fee schedule = $95

claim

Non-PAR/unassigned
claim fee schedule (effectively, 109.25%)

Medicare fee schedule = $109.25

Limiting charge of 115% of 95% Medicare

$80 (80%) carrier direct $20 (20%) paid by patient or

to physician supplemental insurance (e.g., Medigap)
$76 (80%) carrier direct $19 (20%) paid by patient or

to physician supplemental insurance (e.g., Medigap)
S0 $76 (80%) paid by carrier to patient

+ $19 (20%) paid by patient or
supplemental insurance + $14.25
balance bill paid by patient

In addition to this illustration of the Medicare payments and cost-sharing for an individual service, physicians can estimate how much their total
revenues from Medicare patients would change if they switched from PAR to non-PAR. In general, revenues for non-PAR physicians'assigned claims
would decrease by 5% from PAR rates and revenues for unassigned claims would increase by 9.25% from PAR rates.

Consider, for example, a PAR physician who currently receives $100,000 in Medicare revenues. If the physician was able to collect the full limiting
charge amount for 50% of claims and accepted assignment for the other 50%, revenues from Medicare patients would increase to $102,125.
Obtaining the full limiting charge from 75% of Medicare patients with 25% of claims assigned would increase revenues to $105,688. On the other
hand, if the full limiting charge could only be collected for 25% of Medicare claims and 75% were assigned, revenues would fall to $98,462.
Practices also need to consider collection charges in these calculations, since payments for nonassigned claims must be collected directly from
patients. Of the full limiting charge amount, patients will be reimbursed 70% by the Medicare program and will pay 30% out-of-pocket. Non-PAR
physicians may decide on a claim-by-claim basis, or a patient-by-patient basis, whether they wish to accept assignment for the claim or not.

Itis not an “all or nothing” decision. To estimate how your Medicare revenues would change if you choose non-PAR, use the worksheet in this kit,

or visit www.ama-assn.org/go/medicareoptions to use our online calculator.

Option 3: Private contracting

Provisions in the Balanced Budget Act of 1997 set
the terms for physicians and their Medicare patients
to privately contract for health care services outside
the Medicare system. However, private contracting
decisions may not be made on a claim-by-claim
or patient-by-patient basis. Once physicians
have opted out of Medicare, they cannot submit
claims to Medicare for any of their patients for a
two-year period.

A physician who has not been legally excluded from
providing Medicare services may, however, order,
certify or refer a beneficiary for Medicare-covered
items and services, as long as the physician is not
paid, directly or indirectly, for such services (except for
emergency and urgent care services). For example,
if a physician who has opted out of Medicare refers

a patient for services, such as durable medical
equipment or inpatient hospitalization, those services
would be covered by Medicare.
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To privately contract with a Medicare beneficiary,

a physician must enter into a private contract

that meets specific requirements, as set forth in

the sample private contract included in this kit. In
addition to the private contract, the physician must
also file an affidavit that meets certain requirements,
as contained in the sample affidavit (also included in
this kit).

There is a 90-day period after the effective date of
the first opt-out affidavit during which physicians
may revoke the opt-out and return to Medicare as
if they had never opted out.

Emergency and urgent care services
furnished during the “opt-out” period

Physicians who have opted out of Medicare under
the Medicare private contract provisions may furnish
emergency care services or urgent care services to a
Medicare beneficiary with whom they have previously
entered into a private contract so long as the
physician and beneficiary entered into that contract
before the onset of the emergency medical condition
or urgent medical condition. These services would be
furnished under the terms of the private contract.

Physicians who have opted out of Medicare under
the Medicare private contract provisions may also
furnish emergency or urgent care services to a
Medicare beneficiary with whom they have not
previously entered into a private contract, provided
the physician:

® Submits a claim to Medicare in accordance with
Medicare payment requirements and other
Medicare instructions (including but not limited to
complying with proper coding of emergency or
urgent care services furnished by physicians who
have opted out of Medicare)

e (Collects no more than the Medicare limiting
charge
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Note that a physician who has been excluded from
Medicare must comply with Medicare regulations
relating to scope and effect of the exclusion when
the physician furnishes emergency services to
beneficiaries, and the physician may not bill and be
paid for urgent care services.

AMA efforts to change contracting law

Current law places a number of restrictions on private
contracting, but the AMA is working to change the
law to establish an option that would allow patients
to continue using their Medicare benefits while freely
contracting with physicians for Medicare services
without restrictions. Legislation, the “Medicare Patient
Empowerment Act”(HR 1700 and 51042 ), has been
introduced in the House and Senate that would
provide this contracting freedom.

Sample Medicare private contract and
affidavit

The sample private contract and affidavit in this kit
contain the provisions that Medicare requires (unless
otherwise noted) to be included in these documents.

If you determine that you want to “opt out”

of Medicare under a private contract, we
recommend that you consult with your attorney
to develop a valid contract containing other
customary non-Medicare required provisions that
generally are included in any standard contract.
This document contains excerpts from the AMA-
published Medicare RBRVS: The Physicians’ Guide 2011,
which is available from the AMA by calling toll free
(800) 621-8335.

Please e-mail medicareoptions@ama-assn.org to let
us know if this kit met your needs.
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