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STATEMENT OF THE MATTER | NVOLVED

Am ci the Medical Society of New Jersey (“Medical Society”)
and the American Medical Association (“AVA") urge this Court to
affirmthe trial court’s decision granting sunmary judgnent in
favor of Wayne Surgical Center, LLC (“Wayne”) and its surgeon
owners, and to clarify certain issues addressed by the trial
court which may substantially affect the manner in which health
services in New Jersey are provided in the future. The |egal
argunents urged by Appellant Health Net of New Jersey, Inc.
(“Health Net”) and certain amci woul d expose thousands of New
Jersey physicians to unforeseen liability for insurance fraud
under the Insurance Fraud Prevention Act (“IFPA’), N J. Stat.
Ann. 88 17:33A-1 et seq.

The trial court correctly decided that Wayne and its
surgeon owners reasonably believed that they were lawfully
referring their patients to anbulatory surgery centers (“ASCs”)
because (1) physician-owned ASCs are a W despread form of
providing surgical services in this State and have been for many
years, ! (2) Wayne and the other physician-owned ASCs in this
State are operating openly and are taxed, regul ated and audited

by the State, and (3) their existence is well known to New

1 As of 2006, there were 95 state licensed ASCs in New Jersey, as well as
nunerous smaller unlicensed facilities. Advalere Health LLC, 2006 New Jersey
Health Care Almanac at 31. Available at:

htt p: // ww. aval er eheal t h. net/resear ch/ docs/ New Jer sey Al manac/ New Jersey Al na
nac_Summary. pdf (last visited Septenber 18, 2008).




Jersey enforcenent authorities, yet no steps have ever been
taken to declare the practice unlawful. (Da 33.) The trial
court further correctly held that Wayne's policy of not pursuing
col l ection of co-insurance frompatients is lawmful. (Da 36.)
The court thus granted summary judgnent in favor of Wayne and
its surgeon owners because, on the undisputed facts, there was
no evidence of a “knowing” failure to disclose “nmaterial”
informati on on Wayne’ s rei nbursenent clai m subm ssions.

In this appeal, Health Net seeks to elimnate the
| ongst andi ng requi renent that a practitioner may only be held
liable for fraud under the IFPA if he or she “know ngly” submts
a “materially” false or msleading statenent. Health Net asks
this Court torewite the | FPA to expose every physician in New
Jersey to prosecution and liability for insurance fraud -- for
purportedly providing nmedically necessary services -- if he or

she has unknow ngly violated any of a nyriad of extensive state

or federal regulations. |Indeed, under Health Net’s
interpretation, a practitioner would be required to submt an
addendumto all reinbursenent claimsubmssions listing al
potential or conceivable violations of state and federal |aw.
Health Net’'s urged interpretation is contrary to the

Legi slature’s clear intent when it enacted the I FPA is not
supported by the case lawin this State, and woul d substantially

harm t he nedi cal profession in New Jersey.



Based on the correct interpretation of the IFPA's scienter
requi renent, Health Net has failed to prove fraud because there
is no evidence in the record that Wayne “knowi ngly” submtted
“materially” false or msleading clains. There is no evidence
in the record that Wayne knew, or shoul d have known, that: (1)
its ownership structure violated the Codey Act (Il et alone that
its ownership structure should have been disclosed on a claim
subm ssion that didn’'t request such information), or that such
an om ssion woul d have been material to Health Net’s
rei mbursenment decision; or (2) its collection practices were
unlawful (let alone that this information should have been
di scl osed on a cl ai msubm ssion), because Wayne’s col |l ection
practices were entirely lawful. Accordingly, amci respectfully
submt that holding Wayne liable for “knowi ng” fraud (or indeed,
of any violation of |aw) under these factual circunstances would
be an incorrect interpretation of the |IFPA and would create a
substantial disruption to the delivery of health care services
in New Jersey.

Al t hough plainly not necessary to decide this case, the
trial court also considered the legality of Wayne’'s surgeon
ownership structure under the Codey Act. Consideration of the

trial court’s dicta is unnecessary because, as the record shows,

both the Legislature, |led by Senator Codey hinself, and the New

Jersey Board of Medical Exam ners (“BME"), the regul atory body



responsi ble for inplenmenting and interpreting the Codey Act, are
currently considering | egislation and regul ati ons whi ch woul d
clarify that physician-owed ASCs such as Wayne do not violate
the Codey Act. Thus, amci urge that this Court not reach the
substance of the trial court’s Codey Act anal ysis.

In the event this Court chooses to reach this issue, the
Medi cal Society and the AVA respectfully request that the Court
reverse this aspect of the trial court’s finding and rul e that
under the facts of this case, Wayne and its surgeon owners did
not violate the Codey Act. The Legislature did not intend for
the Codey Act to prohibit legitinate surgeon referrals to
surgical facilities, such as Wayne, because the inproper
incentive for self-referrals is insignificant in this context.

If followed by other courts, the trial court’s dicta would

deprive physicians and patients of the substantial benefits that
physi ci an- owned ASCs provide to patients, physicians, and the
medi cal community.

FACTS

The rel evant facts of this matter are set forth in detai
in the Joint Brief of Respondents and are undi sputed, so w !l
not be repeated at |length here. W enphasize a few salient
facts, which we believe will bear on the Court’s deci sion.

It is undisputed that Wayne is an ASC |icensed by the State

of New Jersey, and that WAayne' s surgeon owners use Wayne to



performsurgeries on their patients. (Da 11-12.) It is also
undi sputed that Wayne's surgeon owners were participating
providers in Health Net’s insurance network, and that they
submtted clains for services to Health Net, including for
surgeries perfornmed at Wayne. |d. However, these clains are
not the subject of this dispute and Health Net has never raised
any allegations of fraud (such as billing for services not
rendered) with respect to clainms for surgical services perforned
at \Wayne.

In contrast with its surgeon owners, Wayne itself is not a
menber of Health Net’'s insurance network, so Wayne does not have
a contract wwth Health Net setting forth the ternms under which
Heal th Net nust make paynents for Wayne's facility services.

Id. Instead, Wayne submts its insurance clainms to Health Net
as an assignee of its patients to receive out-of-network

rei nbursenent for facility fees, and the patients remain
responsi bl e for paying any outstanding fees not collected from
i nsurance conpanies. |d. Wyne's clains for facility fees are
t he subject of this dispute.

Thi s case commenced when certain of Wayne’s surgeon owners
sued Health Net, charging that it inproperly declined to renew
their in-network contracts relating to their private surgical
practices. Health Net counterclainmed that Wayne and its surgeon

owners violated the | FPA by submtting clains for Wayne’'s



surgical facility fees that did not disclose Wayne' s surgeon
ownership structure and did not disclose Wayne’s practice of
witing off patient co-insurance obligations after receiving
paynment frominsurance conpanies. Health Net argued that these
om ssions were fraudul ent, even if Wayne did not intentionally,
reckl essly or even negligently omt the purported violations of
New Jersey | aw.

The trial court found undi sputed evidence that Wayne and

its surgeon owners believed that both the referrals and the non-
collection of co-insurance were entirely lawful. As to Wayne’'s
ownership structure, the trial court found no proof, nor even a
claim that Wayne' s surgeon owner referrals to Wayne were based
on “anyt hing but sound, nedical decision-making.” (Da 27-28.)
Further, the trial court found that the practice of physician-
owned ASCs is “w despread,” and “enforcing authorities of the
State of New Jersey are well aware of [the practice] but have
taken no steps to declare the practice unlawful.” (Da 21.)
Based on this undi sputed evidence, as well as the | ack of
clarity as to the Codey Act’s treatnent of ASCs, the trial court
held that “there was not even negligence on the part of the
doctors, |let alone conscious wongdoi ng, or reckless
indifference to wongdoing.” (Da 33.)

Wth respect to Wayne’'s decision not to collect patient co-

i nsurance, the record reflects that Wayne’' s Chi ef Operating



Oficer made a decision in 1999, after consultation with
attorneys and nenbers of the BME, to accept paynent from

i nsurance conpani es as paynment in full in nost (but not all)
cases. (Pa 55.) There is no evidence that Wayne made this
decision in order to encourage patients to use its facilities.
To the contrary, it is undisputed that Wayne's patients were
required to sign a docunent acknow edging that they were fully
responsi ble for 100 percent of Wayne's facility fees, and that
Wayne did not discuss co-insurance with patients, let alone tel
themthat it would waive its right to collect co-insurance. (Pa
53.)

It is also undisputed that Health Net did not specifically
request information from Wayne about its collection practices,
and that Wayne never represented to Health Net that it did (or
did not) collect co-insurance frompatients. In fact, Wayne
coll ected co-insurance in certain |imted circunstances, such as
when Wayne did not receive any paynent fromthe patient or
i nsurance conpany. (Pa 54-55.) @ ven these undisputed factua
ci rcunstances, the trial court held that Wayne's coll ection

practices were entirely lawful. (Da 36.)



LEGAL ARGUMENT

The Trial Court Correctly Held that Health Net Must Prove
that Wayne “Knowi ngly” Submtted Cains that were
“Materially False or Msleading.”

Pursuant to N.J. Stat. Ann. 8 17:33A-4, Health Net bears
t he burden of proving that Wayne and its surgeon owners viol ated
the I FPA, which permts insurance conpanies to recover damages
agai nst any person who:

(1) Presents or causes to be presented any witten or oral
statenent as part of, or in support of or opposition
to, a claimfor paynent or other benefit pursuant to
an insurance policy . . . know ng that the statenent
contains any false or msleading information
concerning any fact or thing material to the claim or

(2) Prepares or makes any witten or oral statenent that
is intended to be presented to any insurance conpany
or in support of or opposition to any claimfor
paynment or other benefit pursuant to an insurance
policy . . . knowi ng that the statenment contains any
false or m sleading informati on concerning any fact or
thing material to the claim or

(3) Conceals or knowingly fails to disclose the occurrence
of an event which affects any person’s initial or
continued right or entitlenent to (a) any insurance
benefit or paynent or (b) the anobunt of any benefit or
paynment to which the person is entitled;

Each el enment of an | FPA violation -- know edge, materiality, and
a false or msleading statenent -- nust be proved by a

preponderance of the evidence. Liberty Miut. Ins. Co. v. Land,

186 N. J. 163, 175 (N.J. 2006). This record sinply contains no

evi dence that Wayne submitted clains to Health Net (1) “know ng”



(2) that the clains were “materially false or m sl eading.”

Heal th Net thus cannot satisfy the elenents of an | FPA claim

A Heal th Net nust prove scienter, i.e., deliberate or
consci ous om ssion of material information from
cl ai ns.
1. The | FPA' s “knowi ng” | anguage establishes an

unanbi guous scienter requirenent.

A medi cal service provider such as Wayne can be held |iable
under the IFPA only if it submts an insurance claimto an
i nsurer “knowi ng that the statenent contains any fal se or
m sl eadi ng i nformati on concerning any fact or thing material to
the claim” N.J. Stat. Ann. 8 17:33A-4 (enphasis added). @G ven
t hi s unanbi guous | anguage, the trial court correctly held that
Heal th Net nust prove scienter in order to satisfy the I FPA' s

“knowi ng” elenent.? See Bryan v. United States, 524 U.S. 184,

188 (1998) (recognizing that the federal |egislature added a
scienter elenent to the Firearm Omer’s Protection Act by addi ng
the term “knowi ngly” to three categories of offense under the

statute).?®

2 As the State acknow edges, scienter neans “knowingly.” State’s Brief at 3
(citing Black’s Law Dictionary 1347 (7th ed. 1999) (“[Latin ‘knowingly’]. A
degree of know edge that nakes a person legally responsible for the
consequences of his or her act or om ssion; the fact of an act having been
done know ngly, esp. as grounds for civil damages or crimnal punishment.”)).

3 Health Net’s citation to Bryan nerely suggests that a defendant cannot
assert his lack of awareness of a statutory violation as a defense to that
viol ation, where “[t]he evidence was unquestionably adequate to prove that
petitioner . . . knew that his conduct was unlawful.” Bryan, 524 U S. at
188. In contrast, Wayne and its surgeon-owners reasonably believed their
conduct was | awful and have not asserted ignorance of the |IFPA as a defense
to this action.




The | FPA does not define the terns “know ng” or
“know ngly,” so the Court nust ascribe to these statutory terns
“their ordinary nmeaning and significance, and read themin
context with related provisions so as to give sense to the

| egislation as a whole.” D Prospero v. Penn, 183 N. J. 477, 492-

93 (N.J. 2005). Under New Jersey | aw,

[a] person acts knowi ngly with respect to the
nature of his conduct or the attendant
circunstances if he is aware that his conduct is
of that nature, or that such circunstances exist,
or he is aware of a high probability of their

exi stence. A person acts knowingly with respect
to a result of his conduct if he is aware that it
is practically certain that his conduct wll
cause such a result.

N.J. Stat. Ann. 8 2C. 2-2(b)(3). 1In the context of alleged
fraudul ent statenents, “knowi ng” is understood to nean

del i berate, conscious, and/or intentional.* See Cunberland Mit.

Fire Ins. Co. v. Murphy, 183 N J. 344, 354 (N.J. 2005)

(““know ng’ can nean both ‘conscious’ and ‘intentional’”).

Health Net is thus required to prove that Wayne deli berately or

consciously omtted information fromits clains and that Wayne

intended that the clains be materially false or m sl eading based

on this om ssion.

4 Black’s Law Dictionary defines “knowi ng” as “deliberate; conscious,” i.e.,
“a knowi ng attenpt to commit fraud”). Black’s Law Dictionary 876 (7th ed.
1999); see also Wbster's Il New Col l ege Dictionary 610 (2001) (“deliberate,”
i.e. “knowing conmplicity”); Dictionary.com

http://dictionary.reference. com browse/ knowi ng (“conscious; intentional;

del i berate”).

10



Neverthel ess, Health Net asks the Court to ignore the plain
meani ng of “know ng,” and instead hold Wayne and its surgeon
owners strictly liable for failing to |ist every potenti al
violation of federal and state regul ations on insurance claim
forms (even though the forns do not call for such information).
To reach this result, Health Net introduces an unprecedented --
and unreasonable -- inputation theory. First, Health Net asks
the Court to charge Wayne and its surgeon owners with know edge
of the correct interpretation of all statutes and regul ati ons
relating to Wayne’s nedi cal practice. Second, it asks the Court
to inpute that know edge to Wayne in order to satisfy its burden
of proving that Wayne omtted potential violations from
i nsurance clains “knowi ng” that the om ssion made the cl ains
materially false or m sl eading.

Sinply put, Health Net’'s argunent requires egregi ous and
unwar r ant ed boot strapping. Even though the trial court held,
and Health Net does not dispute, that Wayne reasonably believed
that it did not omt material facts fromits claimsubm ssions,
Health Net essentially asks the Court to hold Wayne strictly
liable if it turns out that Wayne’'s reasonable, good faith
interpretations of New Jersey law are incorrect. Not only would
this interpretation of the IFPA lead to absurd results, but it

is contrary to the plain neaning of the term“know ng,” as well

11



as anple authority providing that the I FPA's “know ng” el enent
requi res proof of scienter.

2. Health Net’'s argunment that cases deci ded under
t he Consunmer Fraud Act support an interpretation
that scienter is not required under the IFPA is
w thout nerit.

Al though Health Net and certain amci cite the Consuner
Fraud Act, N.J. Stat. Ann. 56:8-1 to-106 (“CFA’), as authority
that the | FPA does not require scienter, a close review of the
statute and case law interpreting the CFA show that plaintiffs
nmust prove scienter to show a “knowi ng” om ssion under the CFA.
| ndeed, the cases relied upon by Health Net support this
position.®

The CFA provi des:

The act, use or enploynent by any person of any
unconsci onabl e commerci al practice, deception,

fraud, false pretense, fal se prom se,
m srepresentation, or the know ng, conceal nent,

°> Violations of the CFA can be separated into two statutory prongs, (1) "[a]n
affirmati ve m srepresentation, even if unacconpani ed by know edge of its
falsity or an intention to deceive,” and (2) “[a]ln omission or failure to

di sclose a material fact, if acconpani ed by know edge and intent,” as well as
athird prong for (3) “violations of specific regulations pronul gated under
the [CFA].” Monogram Credit Card Bank of Georgia v. Tennesen, 390 N.J.

Super. 123, 133 (A D. 2007).

Heal th Net and amici supporting its interpretation of the CFA cite only
cases arising under the first and third prongs of the CFA to show that the
| FPA does not require scienter. See Appellant’s Reply Brief at 7; State’s
Brief at 10 (citing Gennari v. Wichert, 148 N. J. 582, 608 (1997); Herner v.
Housemaster of America, Inc., 349 N J. Super. 89 (App. Div. 2002); Ramapo
Brae Condo. Ass’'n, Inc. v. Bergen County Hous. Auth., 328 N.J. Super. 561
575 (App. Div. 2000)). Even these cases are clear that the “know ng” el ement
of the second prong requires proof of scienter. See Gennari, 148 N J. at 605
(“One who nakes an affirmative misrepresentation is |iable even in the
absence of knowedge . . . For liability to attach to an omi ssion or failure
to disclose, however, the plaintiff nmust show that the defendant acted with
know edge.”).

12



suppression or om ssion of any material fact with
intent that others rely upon such conceal nent,
suppression or om ssion, in connection wth the
sal e or advertisenent of any merchandi se or real
estate, or wth the subsequent performance of
such person as aforesaid, whether or not any
person has in fact been m sl ed, deceived or
damaged thereby, is declared to be an unl awf ul
practice.

N.J. Stat. Ann. 8 56:8-2 (enphasis added). Under the express

| anguage of the CFA, affirmative m srepresentati ons and

vi ol ations of specific regulations are actionabl e whether or not
they are known, while om ssions of material fact are actionable

only if they are knowmn. See Chattin v. Cape May G eene, Inc.,

243 N.J. Super. 590, 598 (App. Div. 1990) (“the court mnust
clearly explain to the jury the difference between the kinds of
consuner fraud consisting of affirmative acts, which may be
commtted without a showing of intent, and acts of om ssion,

whi ch nust be commtted ‘knowingly’ in order for liability to be
i nposed under the Consuner Fraud Act”).

In contrast to the CFA, the New Jersey Legislature
specifically included a “know ng” or “knowi ngly” elenent for al
three prongs of the | FPA (i.e., prongs one and two both require,
“knowi ng that the statenent contains any fal se or m sl eading
i nformati on concerning any fact or thing material to the claim”
and prong three requires, “knowingly fails to disclose the
occurrence of an event which affects any person’s initial or

continued right or entitlenent”). Therefore, Health Net’s

13



reliance on cases interpreting the first and third prongs of the
CFA is m splaced because neither prong requires the “know ng”
el enment provided by the | FPA

Significantly, cases that have interpreted the second prong
of the CFA have reached the sanme conclusion as the trial court
did in this case, that a showing of scienter is required. See

Ji v. Palnmer, 333 N.J. Super. 451 (App. Div. 2000) (holding that

a real estate broker was not liable to his client under the CFA
for failing to tell the client that the subject property was
zoned only for single-famly residential use, where the broker
di d not know about the zoning restriction). Accordingly, the
CFA provides strong support that scienter is required under the
| FPA.

3. The pre-1986 Federal False Cains Act’s “know ng”

el enment required proof of intent to cheat the
gover nnment .

A close federal analog to the “know ng” | anguage of the

| FPA is the pre-1986 Federal False Clains Act (“FCA’), 31 U S.C

14



8§ 3729, et seq.® Prior to 1986, the FCA contained a
conventional know edge requirenent under which an FCA def endant
coul d escape liability by denponstrating that the defendant did

not intend to deceive the governnment. See, e.g., United States

v. Thomas, 709 F.2d 968, 971-72 (5th Gr. 1983); United States

v. Mead, 426 F.2d 118, 121 (9th Cr. 1970). However, in 1986,
Congress decided to |iberalize the FCA s know edge requirenent
to expand the conduct covered by the FCA to fal se statenents
made in deliberate disregard or reckless indifference to the
falsity of the statenment. See S. Rep. No. 99-345, at 6-7, 1986
US CC AN 5271-72 (recogni zing that under the pre-anmendnent
standard, “the governnent is unable to hold responsible those
corporate officers who insulate thenselves from know edge of
false clains submtted by | ower |evel subordinates. The
‘ostrich-like conduct which can occur in |arge corporations
poses insurnmountable difficulties for civil false clains

recoveries”).

®1In relevant part, the FCA creates liability for any person who:

(1) knowi ngly presents, or causes to be presented, to an officer
or enployee of the United States Government or a menber of the
Armed Forces of the United States a false or fraudulent claimfor
payment or approval;

(2) knowi ngly makes, uses, or causes to be made or used, a false
record or statenent to get a false or fraudulent claimpaid or
approved by the Governnent . . . [or]

(7) knowi ngly makes, uses, or causes to be made or used, a false
record or statenent to conceal, avoid, or decrease an obligation
to pay or transmt noney or property to the Governnent

31 U.S.C. § 3729(a).
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The amendnent expanded the pl ain neaning of “knowi ng” or
“knowi ngly” by statutory definition, to enconpass a person who:

(1) bhas actual know edge of the information; or

(2) acts in deliberate ignorance of the truth or falsity

of the information; or

(3) acts in reckless disregard of the truth or falsity of

the information.
31 U S.C. 8§ 3729(b). To ensure that the anmendnent had its
i ntended effect, Congress expressly provided that “[n]o proof of
specific intent to defraud is required.” Id. Still, a show ng
of a false statenent al one or even negligence is insufficient to
satisfy the FCA s anended scienter standard.

Thus, although the trial court did not determ ne the
preci se contours of the IFPA's scienter requirenent, it
correctly | ooked to pre-1986 FCA cases for guidance. In
enacting the IFPA in 1983, the State Legislature made a
consci ous choice to adopt | anguage that mrrored the pre-1986
FCA and thus the FCA's pre-1986 scienter standard, but it chose

not to nodify the neaning of the term*“know ng” by anmendnent as

did Congress in 1986.° To the date of this filing, the State

"It is apparent that the New Jersey |egislature considers “knowing” to be a
hi gher | evel of scienter than reckl essness. For exanple, the |egislature
adopted the Health Care Fraud Act (“HCFA’) in 1998, which established varying
degrees of crines for health care clains fraud, defined in relevant part, as
“maki ng, or causing to be made, a false, fictitious, fraudul ent, or

m sl eadi ng statement of material fact in, or omtting a material fact from
or causing a material fact to be omtted from any record, bill, claimor

ot her document . . . submitted for paynent or reinbursenment for health care
services.” N J. Stat. Ann. § 2C: 21-4.2. Significantly, under this statute,
a practitioner is guilty of a second degree offense if he or she “know ngly”
conmmits health care clainms fraud in the course of providing professiona
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Legi sl ature has never nodified the | FPA's “know ng” requirenent
by anmendnent, even though it amended the I FPA in 1991, 1995, and
1997.8

Accordingly, given the statutory neaning of the term
“know ng” in the | FPA and the evident |egislative intent not to
nmodify its nmeaning, there is no basis for the Court to alter the
statute’s requirenent that insurance conpani es nust prove
scienter, which in this context neans a deliberate or conscious
om ssion froman insurance claimwth the intent that the claim
be materially false or m sl eading based on this om ssion.

B. Heal th Net nust prove that claimomssions were
material to its reinbursement deci sions.

A statenment or omssion is material if “a reasonabl e person
woul d attach inportance to its existence in determ ning a choice

of action.” Ji v. Palnmer, 333 N.J. Super. 451, 462 (App. D v.

2000) (citing Restatenent (Second) of Torts 8 538(2) (1977)).

Thus, in the context of this I FPA action, Health Net nust prove

services, but guilty of the |lesser third degree offense if he or she
“reckl essly” commits the fraud. N J. Stat. Ann. § 2C 21-4.3.

8 In adopting a False Clains Act in 2008 (“NJFCA’), the New Jersey Legislature
defined know edge identically to the FCA. *“Know ng” or “know ngly” means,
with respect to information, that a person:

(1) has actual know edge of the information; or

(2) acts in deliberate ignorance of the truth or falsity of the
i nformation; or

(3) acts in reckless disregard of the truth or falsity of the
i nformation.

N J. Stat. Ann. 88 2A:32C-2. The NJFCA clarifies that “[n]o proof of

specific intent to defraud is required,” and “[i]nnocent m stake shall be a
defense to an action under this act.” |1d.
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that om ssions from Wayne’'s cl ai m subm ssi ons woul d have been

inportant to a reasonable insurer. Longobardi v. Chubb Ins.

Co., 121 N.J. 530, 540-41 (N.J. 1990).

1. The Trial Court Correctly Held that Wayne di d not
“Knowi ngly” Submt Materially False or Msleading Cains by
Omtting Information about WAayne’'s Omanership Structure.

A There is no evidence in the record that Wayne
“knowi ngly” omtted information about its ownership
structure fromits clai msubm ssions.

The record provi des extensive evidence show ng that Wayne
and its surgeon owners reasonably believed that Wayne’'s
ownership structure was entirely lawful, including: (1) the
practice of physician-owed ASCs is “w despread, and the
enforcing authorities are indeed well aware of it and have taken
no steps to halt the practice or prosecute the practitioners,”
(Da 21.); (2) the only opinion fromthe BME, the regulatory body
charged with interpreting the law, said that “it does not deem a
surgeon’s referral of his or her own patient to an ACS in which
he has an interest an inpermssible self-referral,” (Pa 173.);
and (3) “there is nothing in the record to even suggest that any
patient was ever referred to the Center for a procedure that was
not needed, nor that the decision to recomend the surgery, or

to performthe surgery, was in any way colored by the fact that
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the doctor had an ownership interest in the facility at which
the procedure ultimately took place.” (Da 27-28.)°

Health Net cites two cases, Allstate Ins. Co. v. G eenberg,

376 N.J. Super. 623 (Law Div. 2004) and Material Danage

Adjustnent Corp. v. Open MRI of Fairview, 352 N J. Super. 216

(Law Div. 2002), to support its argunent that Wayne and its
surgeon owners are strictly liable for purported violations of
statutes or regul ations under the |IFPA;, however, these cases are
i napposite.

First, both cases involved clainms submtted by unlicensed
physi ci ans for reinbursement of Personal Injury Protection
(“PIP") benefits pursuant to the PIP reinbursenment schenme, which

requires a license, inter alia, as a requisite for

rei nbursenent. G eenberg, 376 N. J. Super. at 636 (holding that
fees for the services rendered based upon knowi ng self-referrals
“are not eligible for PIP reinbursenent as a matter of |law);

Mat eri al Damage, 352 N.J. Super. at 229 (holding that Open MR

° Significantly, Wayne’s COO Dennis Sinmobns, who bore sole responsibility for
t he day-to-day managenent and deci si on-maki ng at \Wayne, has perforned
substantial due diligence as to the legality of physician-owned ASCs during
his career. (Pa 18, Sinmons Cert. 1Y 1-3.) Prior to Wayne's exi stence, M.
Si mmons wor ked at Conpl et e Managenent, Inc. on a potential acquisition of a
controlling interest in an ASC operating in New Jersey. (ld. at § 2.)
Through his work on that transaction, Sinmons and Conpl et e Managenent

obt ai ned advice fromattorneys of the |aw firm Epstein, Becker & G een, as
wel |l as the New Jersey Departnent of Health and Seni or Services and the BME,
that it is legal for a surgeon to performsurgery on patients fromhis
private practice at an ASC in which he holds an ownership interest. (ld. at
19 3-4.) Once M. Simons joined Wayne, this experience inforned his work as
COO and it provides further evidence that persons |ooking at the state of
the facts and | aw coul d have reasonably concl uded that Wayne' s structure was
| egal .
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was not eligible to receive PIP reinbursenent for nmagnetic
resonance imaging services). Thus, the fact that this case does
not involve clains for rei nmbursenment pursuant to PIP by itself

di stingui shes Greenberg and Materi al Damage, because Wayne and

its surgeon owners have not violated a regul atory schene which
provides their sole basis for reinbursenent.

Second, the facts of this case are distinct because, as the
trial court found, WAayne and its surgeon owners reasonably
believed that they did not violate the I|FPA. (Da 33.) This

finding stands in stark contrast to Material Danage, where the

Court determ ned that Open MRI’s unlicensed operations
“represent a flagrant violation of [PIP s] statutory and

regul atory requirenents,” Open MRl “was a rogue operation,
functioning conpletely outside the law,” “Open MRI’s decision to
operate this MR facility wthout the required |icense was
clearly the product of arrogance,” “they knew the | egal process
i nvol ved,” and Open MRI's “clear contenpt for the rule of |aw
cannot find judicial countenance.” Id. at 227. Simlarly, in
G eenberg, the trial court found that the defendant utilized an
“intricate schene to create five chiropractic clinics which
referred all the patients of M ddl esex Di agnostic and al so
created a separate billing conpany that charged 30%” which

schenme “was obviously designed to maxim ze profits-particularly

20



with reference to M ddl esex Diagnostic.” G eenberg, 376 N. J.
Super. at 631.

To overcone the trial court’s finding that \Wayne
“reasonably believed” in the | awful ness of its ownership

structure, Health Net cites |anguage from Materi al Damage

suggesting that “even a good faith belief that one is performng
[ medical] services in a reasonable or otherw se sound nanner is

not a defense” to a violation of PIP. Material Damage, 352 N.J.

Super. at 229. However, the Court in Material Danmage addressed

t he common situation where a defendant, usually in the crim nal
context, clains that he did not know that his conduct was
illegal. The Court nerely rejected the defense that ignorance-
of -the-law is an excuse for violating the law, and did not
extend this principle to the situation where a “know ng”
violation is an elenent of the offense. Therefore, while it my
be argued that Wayne could not offer its belief that its
ownership structure was | awmful as a defense to prosecution under
t he Codey Act, this does not nean that a plaintiff such as
Health Net can avoid its obligation to prove a “know ng”
vi ol ation under the | FPA by relying on the ignorance-of-the-Iaw
i's an excuse doctrine. See supra Part |.

Accordingly, Health Net cites no case |aw supporting |FPA
l[iability based on factual findings simlar to the findings in

this case. Specifically, no court has found a defendant |iable
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under the | FPA for unknowi ngly violating a statute unrelated to
its request for reinbursenent. |If the Court were to hold Wayne
and its surgeon owners |iable under these factual circunstances,
doctors woul d be exposed to limtless IFPA liability and a fl ood
of insurance conpany |lawsuits asserting that doctors had an
incorrect interpretation of |aw, however reasonably held. This
Court should not countenance such a fundanentally unfair result.
B. There is no evidence in the record that Wayne’'s

ownership structure was material to Health Net’'s
rei mbur senent deci si ons.

There is no evidence in the record that Health Net
consi dered or should have considered Wayne’s ownership structure
to be inportant to its reinbursenent decisions. Rather, this
information is irrelevant to Health Net.

First, the Codey Act is intended to ensure that patient
treat ment decisions are based on sound nedi cal deci si on-nmaking.

See Greenberg, 376 N. J. Super. at 635 (“The Legislature’s

concern clearly was centered around the belief that
practitioners with financial interests in entities are nore
likely to base their referrals on financial notives instead of
sound nedi cal decision-making.”). Here, the record reflects no
proof, or even a claim that WAyne’'s surgeon owners nade any
referral to Wayne based on anyt hing but sound nedi cal deci sion-
making. (Da 27-28.) (“There is no proof or claimthat any

patient referred to the Center should — froma purely nedica
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and patient-care prospective — have been referred instead to a
hospital, or some other arrangenent.”)

Second, the record shows that the State actively regul ates
physi ci an-owned ASCs, yet State regulators were not concerned
wi th the physician-owned busi ness nodel and obviously did not
consider the structure to be a material concern for patients or
i nsurance conpanies. (Da 33.) The policy rationale for
prohibiting self-referrals does not apply to ASCs such as Wayne
because there is little danger that Wayne' s surgeons woul d
subordi nate their surgical judgnent based on the financial
incentive of a shared facility fee. Sinply put, Wayne’s
facility services are nerely an extension of the physician’s
primary surgical responsibility to their patients. (Pa 174).

Third, the record does not reflect that Health Net
consi dered Wayne’s physician ownership structure to be nateri al
toits claimdetermnation. To the contrary, the record shows
t hat physici an-owned ASCs are ubiquitous in New Jersey, and that
Heal th Net was aware or should have been aware that many of the
ASCs that submitted clains to Health Net, such as Wayne, were
surgeon owed. (Da 33, 37.) Thus, Health Net’'s failure to
request surgeon ownership information on its claimforns, to
inquire with Wayne as to its ownership structure, or to | ook

into Wayne’s publicly avail able ownership records is conpelling
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evidence that Health Net did not treat this information as
materi al .

Further, Health Net has not suggested that it has denied or
pl ans to deny any clains nmade by physici an-owned ASCs. || ndeed,
Health Net only brought this |IFPA action as a counterclaimin
the lawsuit brought by Wayne’s surgeon owners. |f Wayne’'s
physi ci an ownership structure were truly material to Health Net,
it would have brought | FPA clains nany years ago agai nst the
numer ous physi ci an-owned ASCs submtting insurance clains to
Heal th Net in New Jersey.

I11. The Trial Court Correctly Held that Wayne di d not

“Knowi ngly” Submt Materially False or Msleading Cains by
Omtting Information about its Collection Practices.

A Wayne's om ssion of information about its collection
practices did not violate the | FPA because its
coll ection practices were entirely |l awful.

The trial court correctly held that Wayne and its surgeon
owners did not violate the | FPA because Wayne’s decision to
wite off patient co-insurance obligations was entirely |awful,
particularly given undi sputed evidence that: (1) Wayne never
contractually waives a patient’s legal responsibility for paying
facility fees, and, in fact, requires patients to sign a form
stating that the patient is fully responsible for 100 percent of
Wayne’'s charges, (Pa 53; Sinmmons Dep. 57:4-10.); and (2) Wayne
never promses its patients a waiver of facility fees or even

di scusses a potential waiver, let alone induces patients to use

24



its facilities through such a waiver, (Pa 54; Simmons Dep.
62:17-63:7.); (Da 33.) (finding “no authority to establish that
the doctors or the Center acted unlawfully in routinely failing
to enforce the obligation of Health Net subscribers to pay co-

i nsurance”).

Moreover, Health Net never specifically requested and Wayne
never provided Health Net with information about its collection
practices. Inportantly, Wayne could not have accurately
di sclosed to Health Net the fact or the ampbunt of a patient’s
wite-off, if any, because Wayne woul d not know t he anmpbunt of a
patient’s co-insurance obligation until after it received
rei mbursenent fromthe insurance conpany. (Pa 451.) Thus, the
trial court correctly recognized that “[t]he failure to disclose
t he amount of co-insurance on claimforns is . . . not a
fraudul ent act where, as here, the amount cannot be known at the
time the formis submtted, and where there is no
m srepresentation as to the anount of the co-insurance, nor that
it has or will be collected.” (Da 33.)

Nevert hel ess, Health Net argues that health care providers
shoul d be held per se liable for failing to disclose co-
insurance wite-offs. Cbviously, Health Net’s position would
have a dramatic inpact on New Jersey physicians, who woul d be
left without any guidance as to the steps they nust take with

respect to unpaid bills. Thus, the judiciary would be in the
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position of setting forth rules concerning the collection of co-
i nsurance that would apply to every physician practicing in New
Jersey, which is the responsibility of the State Legi sl ature and
adm ni strative agencies.

To support its position, Health Net relies on two cases
i nvol vi ng wai ver of co-insurance prior to claimsubm ssion, as
opposed to post-claimcollection practices, which are thus

clearly inapposite. See Feiler v. New Jersey Dent al

Associ ation, 467 A 2d 276 (App. D v. 1983) (New Jersey Dental

Associ ation brought a deceptive practice action against a
dentist claimng that he nade fal se statenents to carriers
overstating his patient charges because he was advertising that

he woul d wai ve co-insurance); Aetna Health, Inc. v. Carabasi

Chiropractic Center, Inc., 2006 W. 66460, at *3 (App. Div. 2006)

(unpubl i shed) (holding that Aetna’'s allegation that Carabasi
“wai ved patients’ co-insurance but failed to disclose that to
Aetna on the clains forms,” if proven, could give rise to a
claimfor fraud).

First, Feiler was not an action under the |IFPA so none of

its holdings are directly applicable. Second, Feiler involved

10 Wt hout such gui dance, physicians would have no certainty as to how to
insulate their collection practices fromclains of insurance fraud. Wuld it
be enough to send a bill to every patient? Wuld physicians need to nmake
efforts to collect? If so, what specific efforts? Wuld physicians need to
hire a collection agency or commence litigation? Cearly, this type of

gui dance woul d encroach on a physician’s ability to make appropriate business
decisions for his or her practice.
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an unfair conpetition claimagainst a dentist, which is an
entirely different context than an insurance conpany’s fraud

cl ai magai nst a physician. See Feiler, 467 A 2d at 280. Third,

Feiler involved a dentist who affirmatively used wai ver as a
marketing tool to gain a conpetitive advantage. |1d. at 282
(finding that Feiler “promsed the patient that he will not
collect the patient’s portion of the charges,” and “Feil er
publicly announces and encourages unions loyal to himto
announce that he forgives copaynments”). Inportantly, the facts
in this case show, rather than enpl oying waiver as a marketing
tool, that Wayne was nerely making a case-by-case decision for
busi ness reasons not to pursue collection. (Pa 55.)

Aetna Health is simlarly unhel pful, as the Court nmerely

hel d that under the appropriate set of facts, where a physician
affirmatively waived his patients’ co-insurance obligations
prior to performng the procedure, yet failed to disclose such
wai ver to the insurance conpany, such a set of facts could give

rise to liability under the I FPA. Aetna Health, 2006 W. 66460,

at *3. This holding is easily distinguishable fromthe facts of
this case, where no actual waiver occurred and where a deci sion
was made by Wayne, not the physicians, to forego collection of
certain, but not all co-insurance.

Health Net’s argunents fail to recognize the unique nature

of the incentives created by the ASC nodel generally. Unlike
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cases involving dentists or chiropractors, where doctors have an
i ncentive to waive co-insurance to conpete for patients on the
basis of cost, patients referred to ASCs are pre-existing
patients of the surgeon owners perform ng the surgeries.
Patients choose their facility based on the advice of their
surgeon, not the potential for a future wite-off. In the
i nstant case, the record provides no evidence that Wayne’'s
surgeon owners use potential wite-offs as a financi al
i nducenent to choose Wayne. Rather, Wayne’s surgeon owners
provi de patients wwth a nmyriad of legitinmte nedical reasons to
have the procedures performed at Wayne (e.g., superior service
and convenience). (Pa 91, 94, 100, 116, Dr. Baratta Dep. 17:2-
25, Dr. G nsburg Dep. 21:14-22:12, N cosia Dep. 18:2-19, Dr.
Schl ecker Dep. 17:20-18:10.)

Thus, Feiler and Aetna stand at nost for the proposition
t hat doctors cannot |legally waive patient responsibility for
payi ng co-insurance before they submt clains. No court has
extended this limtation to co-insurance collection or wite-off

practices. Accord Trustmark Life Ins. Co. v. University of

Chi cago Hospitals, 207 F.3d 876, 884 (7th Cr. 2000) (holding

that a nmedical service provider does not void its contract with
t he i nsurance conpany by its non-collection of co-insurance
because the patient remained legally responsible to pay for

out st andi ng nedi cal coverage fees); Kennedy v. Connecti cut
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CGeneral Life Ins. Co., 924 F.2d 698, 702 (7th Gr. 1991)

(holding that if a nmedical service provider “w shes to receive
paynment under a plan that requires co-paynents, then [it] nust

col l ect those co-paynents -- or at |east |eave the patient

I egally responsible for thentf) (enphasis added).

B. There is no evidence on the record that Wayne knew, or
shoul d have known, that its collection practices
shoul d have been disclosed on its claimsubm ssions.

The trial court correctly recogni zed that regardl ess of the
| awf ul ness of WAayne’s collection practices, Health Net failed to
prove that WAyne omtted a statenent about its collection
practices “knowi ng” that the om ssion of such a statenent nade
its clainms materially false or msleading. (Da 15.) The record
provi des no evidence that Wayne believed its collection
practices were unlawful, a position endorsed by the trial
court’s simlar conclusion. Indeed, Wayne was formally advi sed
that it was legal for ASCs to not collect patient co-insurance
under New Jersey law. (Pa 20-21, Simmons Cert. § 10) (stating
t hat when he joined Wayne as COO in 1999, M. Simmons spoke with
attorneys, consultants and other ASCs, and they told himthat it
is perfectly legal not to collect co-insurance from patients and
that it is standard practice in the ASC i ndustry).

Health Net cites deposition statenents nade by Dr. Joseph
Garcia, a Wayne surgeon owner, and Dennis Si mons, Wayne’' s Chi ef

Operating Oficer, to argue that Wayne wai ved co-insurance in
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advance of treatnent in order to induce patients to use Wayne’s
facilities. As a prelimnary matter, M. Simons, who is the
only individual charged wth making policy decisions on Wayne’s
collection practices, testified unequivocally that Wayne never
prom sed patients that it would wai ve co-insurance.

Q Has the center ever told any patients that

t hey woul d not be responsible for any portion of

t he charges which are unrei nbursed by an

I nsurance conpany?

A:  No.
(Pa 54, Sinmmons Dep. 63:3-7.)

Further, every Wayne surgeon owner with the exception of
one said that he or she had no know edge of Wayne's billing and
i nsurance clai mprocedures, let alone that he or she discussed
co-insurance with patients. (Pa 88, 91, 94, 100, 103, 106-107,
110, 113, 116, 120, Dr. Baratta Dep. 18:21-19:2, Dr. Calligaro
Dep. 15:25-16:6, Dr. D Anton Dep. 12:23-13:4, Dr. Doss Dep.
17:16-18:5, Dr. G nsburg Dep. 22:13-23:6, Dr. Kearney Dep.
13:12-25, Dr. Matarese Dep. 18:18-19:2, Dr. Nicosia Dep. 19:19-
25, Dr. Rensen Dep. 15:11-24, Dr. Schl ecker Dep. 18:11-14.) The
only physician who did say he discussed co-insurance with
patients, Dr. Garcia, clearly did not use co-insurance waivers
to pronote referrals to Wayne. Viewing his testinony in the

context of his entire deposition, Dr. Garcia specifically

testified that he woul d not *guarantee” co-insurance wite-offs,

30



and he told patients “they would have to di scuss [co-insurance]

with the surgery center and ny staff would discuss it with

Health Net and the surgery center and discuss that further with

them” (Pa 54, Garcia Dep. 63:3-7.)

Thus, the deposition statenents cited by Health Net reflect
that Wayne and its surgeon owners did not nmake any prom ses to
patients about co-insurance. Indeed, they are consistent with
the entirety of the record, including testinony by M. Simons
that Wayne required patients to sign a docunent saying they
remain legally obligated to pay all outstanding fees not covered
by insurance. (Pa 53; Sinmmons Dep. 57:4-10.)

V. The Court should not Address the Substance of the Trial
Court’s Anal ysis under the Codey Act because it is
Unnecessary to Decide this Appeal; however, if the Court
Decides to Address this Issue, it should Hold that the

Trial Court Incorrectly Decided that Wayne's Oanership
Structure Violates the Codey Act.

A The trial court’s Codey Act analysis is non-binding
di cta, which should not be addressed.

The Codey Act, adopted in 1991 and nodel ed after the
federal Stark law, 42 U . S.C. 8§ 1395nn, provides that “[a]
practitioner shall not refer a patient or direct an enpl oyee of
the practitioner to refer a patient to a health care service in
whi ch the practitioner, or the practitioner’s imedi ate famly,
or the practitioner in conbination wth practitioner’s inmediate
famly has a significant beneficial interest.” N J. Stat. Ann.

§ 45:9-22.5. Unlike the Stark law, the Codey Act does not
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expressly exclude ASC services fromthe prohibition on physician
self-referrals. Neverthel ess, physician-owed ASCs have
devel oped rapidly in New Jersey since the adoption of the Codey
Act, in large part because the BME, the state regul atory body
charged with enforcing the Codey Act,!' has taken the position
that the Codey Act does not apply to physician owned ASCs.

In particular, the BME interpreted the Codey Act in a 1997
Advi sory Opinion, in which it determ ned that a surgeon’s
referral of his or her own patients to an ASC is not an
i nperm ssible self-referral based on the Codey Act’s exception
for services provided in a physician’s nedical office. (Pa
173); see N.J. Stat. Ann. § 45:9-22.5(c)(1) (restrictions
agai nst self-referrals do not apply to “a health care service
that is provided at the practitioner’s nedical office and for
which the patient is billed directly by the practitioner”). The
BME recogni zed that the “rationale for allowmng a self-referra
in [the physician-owned ASC|] context is that the service offered
is so integral to the practice of the surgeon that it may be
percei ved as an extension of his/her nedical practice.” (Pa
174.)

In the instant case, the trial court concluded that the
pl ai n | anguage of the statute prohibited physicians from

referring patients to ASCs. (Da 27.) The court held that based

1 The Codey Act explicitly enpowers the BVE to “adopt rules and regul ations
necessary to carry out the purposes of this act.” NJ.S. A § 45:9-22.9.
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on a technical reading of the Codey Act, physician-owned ASCs
are not exenpt fromthe self-referral prohibition nerely because
they are “an extension of the surgeon’s office.” Id. The court
found surgeries at Wayne were not performed at the surgeon’s
“medi cal office,” and thus not exenpt, because Wayne is a
separate legal entity with separate billing practices and out -
of -network claimsubm ssions. 1d.
Consi deration of the trial court’s dicta is inappropriate
in this case since both the Legislature and BME are wor ki ng on
| egi sl ation and regul ations that would clarify that surgeon-
owned ASCs such as Wayne do not violate the Codey Act.
Following the trial court’s decision in this case, the BME
pur sued energency rulemaking in order to clarify that the Codey
Act does not apply to ASCs that are “an extension of a
practitioner’s nedical office” based on neeting certain
regul atory conditions. (Pa 757-761, BME Draft Energency Rule.)
Furthernore, the New Jersey State Legislature, |ed by
Senate President Richard J. Codey (the principal author and
sponsor of this nanesake statute) and Assenbly Chairnman Conaway,
initiated legislation (S-787 and A-1933) that would all ow
physicians to make referrals to physician-owned ASCs in certain
ci rcunstances. (Pa 762, Senate Substitute for S-787.) |If
enacted, the Codey Bill would clarify the law to expressly

exenpt existing ASCs and certain ASCs in devel opnent fromthe
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Codey Act’s physician self-referral prohibition, and further
clarify that prior referrals to these ASCs to be conpliant (such
as the referrals to Wayne at issue in this case). |1d.

B. The trial court erroneously concluded that Wayne’'s
physi ci an-ownershi p structure violates the Codey Act.

Despite the obvious |egislative and regul atory novenent
toward expressly authorizing physician-owed ASCs and the fact
that the BME has taken no steps toward enforcing the Codey Act
agai nst ASCs, if the Court were to endorse the trial court’s
Codey Act analysis, insurers could bring future insurance fraud
actions agai nst physician-owned ASCs arguing that the “know ng”
el enent of the IFPA is satisfied because this case puts ASCs in
New Jersey on notice that physician-owned ASCs are prohibited.
Accordingly, if the Court addresses the trial court’s Codey Act
analysis, it is inperative that the Court reverse its erroneous
concl usi on.

Al t hough the Codey Act is anbiguous as to what constitutes
a “nmedical office,” the trial court’s analysis |eads to obvious
interpretational inconsistencies. The trial court allowed that
“[1]f the doctor perforned the ‘health care service’ (e.g., the
surgi cal procedure) at her own nedical office, and billed the
patient directly for it,” that arrangenent would not violate the
Codey Act ban on self-referrals. See N J. Stat. Ann. 45:9-

22.5(c) (1) (providing a statutory exception to self referral
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prohi bition for doctors who perform such procedures in their
“own nedical office and bill the client directly for it”).
Presumabl y, under this interpretation, as |ong as doctors
designate an office as their “nmedical office” and bill patients
and submt clainms fromthat office, they would not violate the
Codey Act, even though the incentive for self-referral would be
at | east equivalent (and arguably greater than) if they
performed the surgery at an ASC such as Wayne.

In this case, the trial court should have deferred to the
BMVE, the regul atory body that the Legislature enpowered to

enforce the Codey Act. See New Jersey Hosp. Ass’'n v. Fishman

278 N.J. Super. 469, 473 (App. D v. 1995) (recognizing that
courts should "give substantial deference to the interpretation
of the agency charged with enforcing an act,” and that “[t]he
agency’s interpretation wll prevail provided it is not plainly
unreasonabl e”). New Jersey courts “extend particularly strong
deference to an adm ni strative construction of a statute that is
| ong-standing,” such as the BVE s 1997 Advi sory Opi nion, given
that the “practical admnistrative construction of a statute
over a period of years without interference by the |legislature
is evidence of its conformty wth legislative intent.”

Townshi p of Dover v. Scuorzo, 392 N.J. Super. 466, 476 (App.

Div. 2007).
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The BME clearly did not interpret the Codey Act as did the
trial court, which is apparent because the physician-owned ASC
structure is “ubiquitous” in New Jersey. (Da 29.) (stating that
“the very ubi quitousness of physician-owned anbul atory surgical
centers, receiving referrals from physician investors, is proof
positive that this mechanismfor delivering healthcare to the
public is serving a need”). Indeed, the only tinme the BME had
the opportunity to address physici an-owned ASCs, the BME hel d
that it does not deem “a surgeon’s referral of his or her own
patient to an ASC in which he has an interest an inpermssible
self-referral.” (Pa 173-175.) Specifically, the BME said that
its “rationale for allowing a self-referral in [the ASC] context
is that the service offered is so integral to the practice of
the surgeon that it nay be perceived as an extension of his/her
medi cal office practice.” (Pa 174.) Thus, the BME' s Codey Act
inquiry focuses on whether the ASCis “integral to the surgeon’s
practice,” and not on superficial factors such as ASC office
| ocati on and whether the ASCis a separate billing entity.

The BVE's interpretation finds support in nunerous
conpelling policy reasons for allow ng physici an- owned ASCs,
many of which were expressly recognized by the trial court.
First, the physician-owned ASC nodel allows practitioners to
refer patients to the facility that he or she knows has the best

and nost expedient care. The trial court found substanti al
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evi dence that physician-owned ASCs provi de advant ages of
physi ci an control over the |level of care and efficiency. (Da
28-29.) (stating that “inportant considerations of efficiency
and conveni ence are served by having appropriate surgical
candi dat es undergo their necessary procedures in a Center owned
in part by the patient’s physician, as opposed to having the
exact sane necessary procedure perfornmed in a hospital”).
Second, as the trial court recognized, the record contains
no evi dence that surgeon referrals to ASCs in which they own an
interest are notivated by financial incentives, as opposed to
sound nedi cal deci si on- maki ng.
The absence of any evidence that this surgical
center-or any other New Jersey physici an-owned
anbul atory surgical center-has perpetrated what
the Act was designed to blunt (unnecessary health
care services, or nedical judgnment inpacted by
financial incentives) is further evidence that
beneficial public objectives may be achi evabl e
t hough |l egislative tolerance of this sort of
mechani sm for delivering health care services.
(Da 29.) In this case, there is substantial evidence that
Wayne' s surgeon owners fornmed Wayne in order to provide
their patients with the benefits of a superior surgical
facility. (Pa 84, 87, 91, 94, 100, 106, 116, Dr. Baratta
Dep. 17:2-25, Dr. D Anton Dep. 9:15-10:13, Dr. G nsburg
Dep. 21:14-22:12, Dr. Kitrosser Dep. 11:19-12:9, Dr.
Mat ar ese Dep. 12:9-24, Dr. N cosia Dep. 18:2-19, Dr.

Schl ecker Dep. 17:20-18:10.)
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Third, the State has allowed practitioners to devel op and
own these facilities, and it is not clear who will purchase and
run the facilities once this ownership structure has been
elimnated. Thus, a per se prohibition on physician-owned ASCs
woul d have a detrinental inpact on the nedical community because
it would deprive doctors and patients of the val uable treatnent
options provided by physician-owned ASCs. Accordingly, the
trial court should have deferred to the BVME's interpretation
t hat physici an-owned ASCs such as Wayne are | egal under the

Codey Act.

38



CONCLUSION

For the foregoing reasons, we respectfully submit that the
Appellate Division should dismiss this Appeal and affirm the
trial court’s decision. In the event the Appellate Division
decides to address the legality of Wayne'’s surgeon ownership
structure under the Codey Act, we respectfully submit that the
Appellate Division should reverse this aspect of the trial

court’s ruling.
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