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At the 2001 Annual Meeting, the House of Delegates referred Resolution 715 to the Board of Trustees.  Introduced by the Organized Medical Staff Section (OMSS), the resolution calls for the AMA to “support legislation to prohibit health plans from removing prescription medications that were on their formularies as published at the time of open enrollment, and to support legislation to prohibit plans from removing providers without cause from their preferred provider lists as they were published at the time of open enrollment.”

At the 2001 Interim Meeting, the House also referred Resolution 704 to the Board.  Introduced by the California delegation, the resolution calls for the AMA to “adopt policy that health plans must maintain the willing and available physicians, physician groups, pharmaceuticals, and hospitals that they advertised when a patient enrolled for the duration of the patient’s contract, unless such physician, physician group, or hospital is terminated for cause.”  The Board referred Resolutions 715 (A-01) and 704 (I-01) to the Council on Medical Service for a report back to the House at the 2002 Annual Meeting.

This report discusses current state requirements regarding patient access to terminated health care providers and medically necessary pharmaceuticals; describes similar provisions contained in the proposed federal Patients’ Bill of Rights (PBR); highlights relevant AMA policies, as well as other AMA advocacy materials; and presents several recommendations.

STATE REQUIREMENTS

According to the AMA Advocacy Resource Center (ARC), 35 states require health plans to provide patients with the opportunity for continued transitional care from terminated health care providers.  For example, Section 1373.96 of the California Health and Safety Code requires “every health care service plan,” at the request of the enrollee, to “provide for continuity of care for the enrollee by a terminated provider who has been providing care for an acute condition or serious chronic condition, for a high-risk pregnancy, or for a pregnancy that has reached the second or third trimester.” 

The ARC also found that five states (Arizona, California, Nevada, Texas, and Virginia) require health plans to cover prescribed medications that the plan previously approved and the prescribing practitioner determines to be medically necessary.  For example, Section 1367.22 of the California Health and Safety Code prohibits plan contracts that cover prescription drug benefits from limiting or excluding coverage for “a drug for an enrollee if the drug previously had been approved for coverage by the plan for a medical condition of the enrollee and the plan's prescribing provider continues to prescribe the drug for the medical condition, provided that it is appropriately prescribed, and is considered safe and effective for treating the enrollee’s medical condition.”  Tennessee requires any plan that removes a drug from its formulary to allow an enrollee to continue to receive coverage for that drug until the enrollee completes an appeals process, or an acceptable substitute is found.

FEDERAL PATIENTS’ BILL OF RIGHTS

Provisions contained in the proposed PBR passed by both the House of Representatives (HR 2563) and the Senate (S 872) in the summer of 2001 also address continuity of care-related issues, including patient access to medically necessary pharmaceuticals.  Specifically, if a contract between a group health plan or health insurance issuer offering health insurance coverage and a treating “health care provider” is terminated, the legislation requires the plan or issuer to “notify the continuing care patient involved, or arrange to have the patient notified…on a timely basis of the termination…and the right to elect continued transitional care.”  The legislation also requires the plan or issuer to permit the “continuing care patient” to “elect to continue to be covered with respect to the course of treatment by such provider with the provider’s consent during a transitional period.”  The term “health care provider” means any individual or entity that is “engaged in the delivery of health care services in a State and that, if it is required by State law or regulation to be licensed or certified by the State to engage in the delivery of such services in the State, is so licensed.”  “Continuing care patient” refers to an enrollee who is: undergoing a course of treatment for a serious or complex condition, undergoing a course of institutional or inpatient care, scheduled to undergo non-elective surgery, pregnant, or is or was determined to be terminally ill.  

The House and Senate bills also require group health plans or health insurance issuers that provide prescription drug benefits and limit coverage to drugs included in a formulary to “provide for exceptions from the formulary limitation when a non-formulary alternative is medically necessary and appropriate and, in the case of such an exception, apply the same cost-sharing requirements that would have applied in the case of a drug covered under the formulary.”

AMA POLICY 

The AMA has established several policies related to continuity of care, including patient access to medically necessary pharmaceuticals (Policies H-140.975[5], H-160.982[2], H-195.991[3],

H-285.924, H-285.952, H-125.991, H-120.988[1b], and H-285.965, AMA Policy Database).  For example, Policy H-140.975(5) affirms the patient’s right to continuity of health care, and Policy

H-195.991(3) supports passage of federal legislation that would require HMOs to notify enrollees when contracts with participating hospitals or clinics are canceled or interrupted and the options for alternative health care.  Policy H-285.924(2) states that plans must promptly remove the physician’s name from marketing materials and the directory of participating physicians upon termination of that physician’s contract with the plan.

Policy H-285.952(2-5) states that when a participating physician voluntarily leaves a managed care plan, patients of the physician should be informed of the departure by the physician and/or the plan; opposes the plan mandating that physician to notify all of his/her patients; opposes the pre-approval of physician-developed notification letters if a participating physician who is voluntarily leaving the plan chooses to inform his/her patient of the departure; and states that managed care contracts should not hold participating physicians financially liable for medical services delivered to a patient who electively chooses, or mistakenly receives medical services from a "non-plan" physician.

Policy H-125.991[3](b)(vii) states that pharmacy and therapeutics committees must provide protocols for the timely procurement of non-formulary drug products when prescribed by a physician for the individualized care of a specific patient, when that decision is based on sound scientific evidence or expert medical judgment.  Policy H-125.991[5] insists that managed care plans identify participating physicians as their "medical staff" and that they use such staff as part of properly elected pharmacy and therapeutic committees to develop and approve plan formularies.

Policy H-120.988[1](b) states that when the prescription of a drug or use of a device represents safe and effective therapy, third party payers should consider the intervention as reasonable and necessary medical care, and should fulfill their obligation to their beneficiaries by covering such therapy.  Finally, Policy H-285.965[10][11] urges health plans to provide physicians and patients with their medication formularies through multiple media, including the Internet.  In the case where Internet posting of the formulary is not available and the formulary is changed, coverage should be maintained until a new formulary is distributed.
OTHER AMA ADVOCACY MATERIALS

The AMA has developed draft federal legislation on patient access to needed health care.  The legislation requires health plans to develop a policy to provide continuity of care for its enrollees.  The written policy must describe how the plan will facilitate continuity of care for current enrollees when the participation of a physician or provider is terminated.  Enrollees also must receive notice “no less than 30 days prior to the termination of participation of the physician or provider.”  The AMA shares this draft legislation with state medical associations that inquire about this issue.

In addition, the AMA Model Managed Care Contract outlines the obligations that continue following the termination of the model contract.  Specifically, the managed care organization remains liable for covered services rendered by the physician to enrollees, who retain eligibility under the plan or by law until the treatment for an episode of illness is completed.  The payment for such services after termination must be made according to the fee schedule attached to the contract, or if no schedule is attached, according to the usual and customary charges of the physician.

DISCUSSION

As noted in the testimony before the Reference Committees, Resolutions 715 (A-01) and 704 (I-01) raise several practical concerns.  First, the resolutions are inconsistent with most contracts between health plans and health care providers, which allow either party to terminate the contract “without cause.”  Similarly, by prohibiting plans from removing providers without cause from their preferred provider lists, the resolutions may impede physicians’ and hospitals’ ability to leave plans voluntarily.  Third, the resolutions preclude plans from removing pharmaceuticals from their formularies for safety and/or efficacy reasons.

Nonetheless, the Council believes that patients should have ready access to updated directories of participating physicians.  To that end, previously mentioned Policy H-285.924(2) states that health plans must promptly remove the physician’s name from marketing materials and their directory of participating physicians upon termination of that physician’s contract with the plan.  Some plans also make their directories of participating physicians widely available by posting this information on the Internet.  However, the Council recognizes that many Americans currently do not have Internet access.  According to a February 2001 report by the Pew Internet & American Life Project, 38% of households earning less than $30,000, and 15% of those age 65 and over had Internet access in November-December 2000.  The Council believes, therefore, that plans should provide patients with their current directory of participating physicians through multiple media, including, but not limited to the Internet.  In addition, the Council believes that plans should continue to cover services provided by physicians who involuntarily leave a plan, for reasons other than loss of/restrictions on their medical license/certification or fraud, until a new printed directory is distributed.

The Council also believes that new AMA policy should be established, which addresses the concern raised in Resolutions 715 (A-01) and 704 (I-01) regarding patients’ continued access to physicians and hospitals whose contracts with health plans have terminated.  Such a policy would be compatible with previously mentioned Policies H-140.975[5] and H-160.982[2] on the value of an ongoing patient relationship with a personal physician, several states’ requirements regarding this issue, the relevant section of the PBR, AMA draft federal legislation, and the AMA Model Managed Care Contract.

The Council notes that many contracts between health plans and physicians provide for the plan (either alone or in conjunction with the physician) to notify enrollees when their physician is no longer a participating physician under a plan.  Some contracts require the physician to give immediate notice to patients that the physician is no longer a participating physician.  Consistent with the relevant section of the PBR and AMA draft federal legislation, the Council believes that when a participating physician leaves a plan, patients of the physician should be informed, in a timely manner, of the departure by the physician and/or the plan.  If applicable, patients also should be notified of their right to elect continued transitional care from that physician.

In addition, the Council believes that formularies should provide protocols for the timely procurement of non-formulary drugs when prescribed by a physician for the individualized care of a specific patient, when that decision is based on sound scientific evidence or expert medical judgement.  When the prescription of a drug represents safe and effective therapy, the Council also believes that health plans should consider the intervention as reasonable and necessary medical care, and should fulfill their obligation to their enrollees by covering such therapy.  Accordingly, the Council believes that previously mentioned Policies H-125.991[3](b)(vii) and H-120.988[1](b), which are compatible with several states’ requirements regarding this issue and the relevant section of the PBR, should be reaffirmed.  Finally, the Council believes that AMA advocacy efforts should reflect AMA policies related to continuity of care, including patient access to medically necessary pharmaceuticals.

RECOMMENDATIONS

The Council on Medical Service recommends that the following be adopted in lieu of Resolutions 715 (A-01) and 704 (I-01), and the remainder of the report be filed:

1. That the AMA reaffirm Policy H-125.991[3](b)(vii), which states that the pharmacy and therapeutics committee must provide protocols for the timely procurement of non-formulary drug products when prescribed by a physician for the individualized care of a specific patient, when that decision is based on sound scientific evidence or expert medical judgment.  (Reaffirm HOD Policy)

2. That the AMA reaffirm Policy H-120.988[1](b), which states that when the prescription of a drug or use of a device represents safe and effective therapy, third party payers should consider the intervention as reasonable and necessary medical care, irrespective of labeling, and should fulfill their obligation to their beneficiaries by covering such therapy.  (Reaffirm HOD Policy)

3. That the AMA modify Policy H-285.924 by addition and deletion to read as follows:  “It is the policy of our AMA that health plans: (1) should not include the name of a physician in their marketing materials and directory of participating physicians without the prior written consent of that physician; and (2) must promptly remove the physician’s name from marketing materials and directory of participating physicians upon termination of that physician’s contract with the plan; (3) should provide patients with their current directory of participating physicians through multiple media, including, but not limited to, the Internet; and (4) should continue to cover services provided by physicians who involuntarily leave a plan, for reasons other than loss of/restrictions on their medical license/certification or fraud, until a new printed directory is distributed.  (Modify Current HOD Policy)

4. That it is the policy of the AMA that patients should have the opportunity for continued transitional care from physicians and hospitals whose contracts with health plans have terminated for reasons other than loss of/restrictions on their license/certification or fraud.  Patients eligible for transitional care should specifically include, but not be limited to those who are: undergoing a course of treatment for a serious or complex condition, undergoing a course of institutional or inpatient care, undergoing non-elective surgery, pregnant, or are terminally ill at the time that they receive notice of the termination.  Transitional care should be provided at the physicians’ and hospitals’ discretion, and should continue for an appropriate length of time.  Physicians and hospitals also should continue to receive payment for the services provided during this transitional period.  (New HOD Policy)

5. That the AMA modify Policy H-285.952(2) by addition and deletion to read as follows: “(2) when a participating physician voluntarily leaves a managed care plan, patients of the physician be informed, in a timely manner, of the departure by the physician and/or the managed care plan, and, if applicable, of their right to elect continued transitional care from that physician;”  (Modify Current HOD Policy)

6. That AMA draft federal legislation on patient access to needed health care be modified to reflect AMA policies related to continuity of care, including patient access to medically necessary pharmaceuticals.  (Directive to Take Action)

7. That the AMA continue to advocate AMA policies related to continuity of care, including patient access to medically necessary pharmaceuticals, in its ongoing discussions with health plans.  (Directive to Take Action)

8. That the AMA continue to strongly advocate for the enactment of federal legislation consistent with AMA policies related to continuity of care, including patient access to medically necessary pharmaceuticals.  (Directive to Take Action)

