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At the 1999 Annual Meeting, the House of Delegates adopted Substitute Resolution 708.  The resolution calls for the AMA to study the true existence and extent of managed care denials of care and appeals to independent review entities.  The Board of Trustees assigned the requested study to the Council on Medical Service for a report back to the House at the 2000 Annual Meeting.

The following report, which is presented for the information of the House, summarizes the current literature and data on the extent of denials of care and appeals; reviews the state and federal laws that govern external review processes; describes features of public and private sector external review processes; and summarizes recent efforts by the AMA to influence external review procedures.
EXTERNAL REVIEW PROCESS AND STATE LAWS

External review is a formal dispute resolution process, independent of the disputing parties, that has the capacity to evaluate and resolve at least those disputes involving medical issues.  Amid concerns about patient dissatisfaction and looming legislative mandates, health plans are turning increasingly to outside organizations to review disputed claims and care denials that have failed to be resolved through their internal appeals processes.  While a number of health plans offer external appeals on a voluntary basis, legislation has passed in numerous states that requires health plans to perform outside reviews when a patient disputes a health plan’s denial of coverage for a requested medical service. 

Typically, these laws address who initiates the reviews (enrollee, provider or plan); the basis for

the review request (most often a denial of claims or coverage); who performs the review; and whether decisions are binding on the plans or on enrollees.  With an independent outside panel reviewing cases, proponents of the process say the appearance of bias inherent in internal reviews will be dispelled.  In addition, they note that taking a plan to court is an expensive proposition for the average American.  Under most state external review structures, individuals pay a $25 filing

fee (which may be waived for those who cannot afford it) and the plan pays the rest. 

In 1999, 14 states created or expanded their external review programs, and 11 states are expected to consider external review legislation in 2000.  Georgia, Illinois, Indiana, Kansas, Minnesota, Louisiana, Oklahoma, and Virginia were the states that created and implemented

new external appeals programs, bringing the total number of states with such legislation to an effectual 30. 

Legislation at the state level runs the gamut.  State laws vary regarding the types of disputes subject to review; whether members are required to complete internal appeals procedures prior to external review; whether they specify minimum values of denied services; who will pay the costs associated with the external review; review standards; panel selection and composition; and whether decisions are considered binding.

For example, the Vermont rule applies only to adverse coverage decisions involving mental health, while the laws in California and Ohio apply only to disputes over experimental treatment coverage for terminally ill individuals with a life expectancy of two years or less.  In Virginia, a recently signed bill allows coverage appeals to an independent board but does not allow Virginians to sue their health maintenance organizations (HMOs) for negligence when their decisions contribute to a patient’s injury or death.

MEDICARE EXTERNAL REVIEW PROCESS

Medicare beneficiaries are provided with a more detailed and coherent external review process than the private sector.  The Medicare+Choice regulations outline a specific external appeals procedure.  Under the regulations, if the plan affirms any or all of its initial decision after an initial reconsidered determination, the appeal is automatically forwarded for external review to an independent review entity which must make a decision within 30 days.  In addition, enrollees always have the right to an expedited review at any stage of the appeals process if the normal review time frame would jeopardize the enrollee’s health status.  External review agencies then have 72 hours to make a decision. 

The Center for Health Dispute Resolution (CHDR) has been Medicare’s sole national appeal agent for managed care for more than 10 years. The Center contracts with Medicare to handle all of its external appeals, and has handled 55,000 cases since it took on that role in 1989.  In addition, it acts as the state external review agent for Arizona, Connecticut, and Rhode Island.  Medicare is unique in requiring external review automatically if the plan fails to find totally in favor of the member in plan reconsideration.  Thus, the member does not have to ask for CHDR review, as it is required if the plan fails to make its reconsideration decision within the applicable time frame. 


A distinguishing and positive attribute of the Medicare appeal system is its straightforward, all-inclusive definition of disputes subject to full appeal.  A beneficiary may appeal an HMO denial of virtually any type of claim for reimbursement or request for service (prior authorization).  When appeals do arise, it is because HMOs deny claims or service requests for a wide assortment of reasons, not just because of medical necessity. 

Beneficiary complaints about the quality or timeliness of services, administrative issues, and non-Medicare covered benefits (e.g., prescription drugs) are handled by the HMO’s grievance system, which is independent of the Medicare appeals process.  Further, HMOs are required to inform beneficiaries about both their own grievance process and the Medicare appeals process.

The cases that do involve questions of medical necessity (approximately 40% of cases) must be referred to a physician, dentist or chiropractor for evaluation.  A panel of professionals is maintained in all specialties for which CHDR has recurring need for review.  If the HMO denial is upheld, and the matter in controversy is $100 or more, the beneficiary may obtain a hearing before an Administrative Law Judge (ALJ).  HMOs currently do not have the right to appeal to the ALJ, but do have a right to attend a hearing called by a beneficiary.  Either party may request a review by the Appeal Board if the matter in controversy is over $1,000.

In addition, HCFA assesses whether HMOs are properly handling appeals and grievances in on-site performance reviews conducted every two years.  These reviews note whether HMOs have met the agency’s requirements for handling appeals before they get to CHDR.

DATA ON EXTENT OF EXTERNAL APPEALS AND DENIALS OF CARE

Because the Medicare program does not limit appeals by type, CHDR has over 10 years of national experience and data about the volume and type of external appeals that arise in an open system.  These data indicate that only 1 to 2 individuals per 1,000 enrollees per year seek to use the external appeal process.  In addition, the data indicate that when appeals do arise, it is because plans deny claims or service requests for a wide assortment of reasons, not just because of medical necessity.  Plans issue denials on the basis of questions about enrollee eligibility, alleged failure of the enrollee or provider to abide by plan rules, exhaustion of benefit limits, or contract interpretation.  Thus, the majority of Medicare appeal cases do not reflect medical necessity issues.  Rather, over 60% of Medicare appeals arise from so-called coverage issues.  CHDR states that in its external appeals, the majority of plan coverage denials are upheld, at nearly 90% in some service categories.  The Center also claims it receives more than 1,000 cases per month for Medicare external review. 


In 1999, the nation’s Medicare HMOs collectively saw a 35% increase in the total number of appeals enrollees took beyond the plan level to an independent external review board.  The Center received 20,600 Medicare HMO enrollee or provider appeals of care denials in 1999 versus 15,270 in 1998 and 9,021 in 1997.  The Center upheld 68.5%, and 67.8% of cases in 1998 and 1997, respectively. (Final data on 1999 appeals were not yet released at the time this report was written).  The remaining cases were either overturned in whole or in part, or were dismissed as plans decided to cover the contested treatment after the Center asked for more detail. Other cases were dismissed because the member retroactively disenrolled from a plan.


The jump in Medicare HMO appeals reaching the board has been attributed by CHDR officials to: 

(1)
The impact of the expedited appeal process. Seventy-two hours made this a more viable remedy for Medicare HMO members.

(2)
The commitment by HCFA and health plans to implement and effectively adhere to Medicare appeals rules. 

(3)
The fact that morbidity within the Medicare population is also higher than in the commercial population.  Many state-led consumer protection initiatives on the commercial side have had much less use then Medicare’s external review process has.

Conversely, in the private sector, entire state external review programs are generating only a handful of cases.  According to a November 1998 study by the Kaiser Family Foundation, external review actually upholds health plans’ decisions as frequently as it overturns them.  The report also found, like CHDR, that the review system is not used very often.  For example, since Connecticut implemented its system in early 1999, it has received fewer than 40 complaints.  And while some cases involve life-threatening situations, others deal with more mundane topics, such as whether speech therapy is restorative or therapy after knee surgery is medically necessary.  In general, there is little specific available data pertaining to the extent of denials of care and appeals process in the private sector.  Most managed care plans do not offer this type of information for public review or claim not to keep it all because it is “unnecessary” or “anecdotal.”  In Arizona, half of consumers’ efforts to appeal denials resulted in a successful reversal.  From July 1998 to June 1999, the state law’s first year in effect, consumers appealed 1,936 denials, 946 of which were reversed in consumers’ favor by insurers, without appealing to an outside review.  Consumers took 176 denials to an outside reviewer, 57 of which were reversed, 111 of which were rejected and the remainder of which are pending.

CURRENT AMA POLICY

The AMA has established several policies that address issues related to external review.  (Policies H-320.952, H-285.931, H-285.998, AMA Policy Database).  In particular, Policy H-320.952 establishes an External Grievance Review procedure for all health plans with the following basic components: (1) it should apply to all health carriers; (2) grievances involving adverse determinations may be submitted by the policyholder, their representative, or their attending physician; (3) issues eligible for external grievance review should include, at a minimum, denials for (a) medical necessity determinations; and (b) determinations by carrier that such care was not covered because it was experimental or investigational; (4) internal grievance procedures should generally be exhausted before requesting external review; (5) an expedited review mechanism should be created for urgent medical conditions; (6) independent reviewers practicing in the same state should be used whenever possible; (7) patient cost sharing requirements should not preclude the ability of a policyholder to access such external review; (8) the overall results of external review should be available for public scrutiny with procedures established to safeguard the confidentiality of individual medical information; and (9) external grievance reviewers shall obtain input from physicians involved in the area of practice being reviewed.  The policy further states that if the review involves specialty or sub-specialty issues the input shall, whenever possible, be obtained from specialists or sub-specialists in that area of medicine. 

RECENT EXTERNAL REVIEW ACTIVITIES

In 1999, the National Association of Insurance Commissioners (NAIC) adopted a model law on external appeals of managed care plan decisions that states can use as a guideline for their own legislation to let patients appeal coverage decisions to independent reviewers.  The Health Carrier External Review Model Act provides standards for the establishment and maintenance of external review procedures to assure that consumers have an opportunity for an independent review of determinations made by their health carriers regarding coverage for health care services and treatment.  The model law recommends that states make the external reviews binding on the health plans and lays out timeframes for standard reviews and emergency reviews.  In emergency cases, it recommends requiring the external reviewers to make a decision within 72 hours.

The model act recommends that in making their decisions, the model act says external reviewers should consider the patient’s medical records, the physician’s recommendation, consulting reports from health care professionals, the health plan’s terms of coverage, the most appropriate practice guidelines, and the carrier’s clinical review guidelines.  However, it does not recommend that reviewers consider the health plan’s definition of medical necessity.

In addition, a draft proposal by the National Committee for Quality Assurance (NCQA), which accredits about half of the nation’s HMOs, seeks to set the standard for external reviews related to medical appropriateness.  If the NCQA standards go into effect as planned in July 2000, they will have weight when NCQA inspectors review and score HMO operations.  Regardless of state laws governing external review, plans that fail to meet NCQA external review standards could be denied accreditation, which is considered key by many in the industry.

NCQA officials are hoping their proposal fares better than the NAIC model law that states could use as a guidepost in developing their own external review legislation.  There is general concern that the NAIC model legislation would give state insurance commissioners near-total control over the external review process.  Among other things, the legislation would leave it up to the commissioners to determine whether a claim was based on medical necessity and whether an independent review organization decision should be left standing.

The NCQA’s Accreditation 2000 draft would require NCQA-accredited plans or plans applying for NCQA accreditation to make available an independent external review process for medical appeals. Independent review organizations demonstrating appropriate medical expertise and administrative capability would be certified by NCQA or an as-yet-undetermined entity. Under the proposal, the plan would require external review programs to include evaluation by a specialist in the same or a similar specialty as the physician making the initial determination. 

Further, the American Accreditation HealthCare Commission/URAC is currently developing accreditation standards for external review organizations.  URAC’s standards for the accreditation of external review organizations will help ensure the accountability, quality, and timeliness of external review decisions involving clinical issues.  As drafted, the external review organization standards address the types of issues subject to external review; information to be considered during the external review process; the qualifications of reviewers; timeframes for external review; and expedited review processes.

EXTERNAL REVIEW PROVISIONS IN PATIENTS’ BILL OF RIGHTS

After five years of serious debate, the AMA-backed Norwood-Dingell bill (H.R. 2723) passed the House of Representatives on October 7, 1999.  Among other protections, the bipartisan Norwood-Dingell bill will guarantee all patients access to a timely and binding independent external appeals process as well as enable patients to seek recourse against managed care plans under state law when the plan’s negligent medical decisions result in death or injury.  At the time this report was drafted, the bill had been folded into a health “tax-and-access” bill.  This combined bill, HR 2990, will move on to conference committee consideration with the Senate, which passed a weak and narrow patients’ rights bill, S 1344, in July 1999. 

The AMA has been extremely persistent in advocating that the final bill needs to guarantee all patients access to an independent external appeals process whenever the denial of benefits involves a medical judgment or concerns medical necessity. The AMA continues to believe that all patients deserve access to an independent, external review entity to determine if they have been improperly denied a covered medical benefit.  In addition, for the process to be truly independent, the legislation must prohibit arbitrary health plan definitions of medical necessity from controlling coverage determinations and must also require external reviews to be conducted on a timely basis, not to exceed specified time periods, with shorter periods applicable under exigent circumstances.  The AMA defines “medical necessity” as “health care services or products that a prudent physician would provide to a patient for the purpose of preventing, diagnosing or treating an illness, injury, disease or its symptoms in a manner that is: (a) in accordance with generally accepted standards of medical practice; (b) clinically appropriate in terms of type, frequency, extent, site, and duration; and (c) not primarily for the convenience of the patient, physician, or other health care provider (CMS Rep. 13, I-98). 


Further, for patients to be truly protected, the AMA has advocated that the bill must ensure that the external reviewers’ decisions are binding on the plans and issuers.  The bill needs to also explicitly require that treatment decisions or recommendations made by physicians be reviewed only by actively practicing physicians familiar with the medical condition or treatment in question, of the same or similar specialty, and licensed and actively practicing in the same state where the treating physician practices. 

Lastly, to ensure the independence of the appeals process, the legislation needs to require that the external reviewers be independent and not have a conflict of interest with the health plan or insurer. 


CONCLUSION

Holding health plans accountable for their utilization review decisions, just as physicians are held accountable for their medical practice decisions, has emerged as a key patient protection issue. Establishing external review systems is one component of health care reform that could increase consumer confidence that health plan decision-making is fair, and would give patients a place to go if they encounter problems with their plan.  Establishing such a system may create an incentive for health plans to assure that responsible treatment decisions are made and to enhance their existing internal appeals procedures in order to minimize enrollees’ need for external appeal. 

The reasons why health plans might deny coverage for a service, and the reasons why consumers might appeal that decision, are varied and often complex.  The volume of external appeals cases is clearly small across all programs.  It is possible that the number of cases reaching external review in the future will increase as more states pass legislation, more health plans offer such a service, and more consumers learn about this right.  Short of a requirement mandating automatic universal external review, it is highly unlikely that the volume of private health plan external reviews would ever approach those under the Medicare program. 

The Council believes that the issues surrounding external review and the true extent of managed care denials are sufficiently addressed through the above review of existing data and by way of current AMA policy.  The Council continues to strongly endorse the AMA’s advocacy efforts surrounding the external review provisions included in the Norwood-Dingell bill as well as mechanisms such as accreditation to insure the quality and independence of appeal services.  The Council will continue to monitor and support AMA’s advocacy activities surrounding external review, as well as keep abreast of any data or studies that track the extent of denials of care.

