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At the 1999 Annual Meeting, the House of Delegates referred Resolution 110 to the Board of Trustees.  Introduced by the Pennsylvania delegates, this resolution calls for the AMA to “support efforts at the state level to require a public review of third party reimbursement levels to ensure adequacy of providers in managed care networks” and to “develop a methodology so that managed care organizations appropriately compensate physicians for providing care to severely ill patients or for practicing in fiscally disadvantaged areas.”  The Board referred Resolution 110 (A-99) to the Council on Medical Service for a report back to the House of Delegates at the 2000 Annual Meeting.

PAYMENT METHODOLOGY AND CONTRACTUAL ARRANGEMENTS

Payment methods adopted by managed care organizations and other health insurers have become extremely complex, with multifaceted blended payment formulas, intricate carve-out provisions, and complicated risk pool arrangements in response to a multitude of administrative, economic, regulatory, and clinical concerns.  Many of these payment formulas blend elements of retrospective and prospective payment methodologies, and a number of physicians, both in primary care practices and specialty practices, now receive capitation or blended payments.  Moreover, the great majority of the methodologies developed by health plans for payment of physicians are established as part of the contractual agreement between the physician and/or physician group and the health plan.

Contracting for physician services as part of a broader physician and provider network is often a complex process that may involve extensive negotiations.  In order to have an agreement for physicians to provide services, there must be an agreement on rates as well as a number of other provisions.  The terms of a network physician’s payment level are generally derived from direct contractual negotiations between the interested parties.  However, some physicians are in group practices where they may feel a general lack of empowerment because it is the group or corporate entity that is negotiating directly with health plan or other contracting entity.  In fact, individual physicians are frequently not directly involved in contract negotiations and often have limited negotiating power as employees of a corporate entity.  Accordingly, some physician members join IPAs or other large group entities for the specific purpose of having the large group negotiate on their behalf. 

As a result of these negotiations, physicians and physician groups are compensated pursuant to the terms of contractual arrangements.  Any publication of reimbursement mechanisms, formulas, or actual payments would be subject to and may be contrary to contractual obligations.  In addition, questions associated with restraint of trade and anti-trust concerns would arise if the AMA, or any other physician association, publicized specific rates for the provision of medical care services. 

In the limited context of the first resolve of Resolution 110 (A-99), public disclosure of private contractual arrangements relating to fees for services raises issues that may violate specific contract terms and may be viewed as hampering competition, with attendant cost implications for patients, physicians, health plans, and the pubic.  The pooling and publicizing of payment information by physicians may create an environment in which physicians and/or health plans could conceivably establish informal or tacit agreements in order to avoid mutually damaging rivalry or competition or lead to conscious “parallelism” in pricing.  It also may give health plans additional leverage in their bargaining with physicians because health plans would know what terms their competition was offering.  However, the public release of health plan information may have the propensity to increase competition by allowing physicians to respond more effectively to the market and become more efficient providers of care.  Likewise, consumers of health care services would have an enhanced ability to exercise their freedom of choice that is provided by increased access to pertinent health plan information.  In fact, the public release of health plan financial information, including reimbursement levels, has the potential to expose the financial stability or the extent of market power dominance of health plans, particularly in terms of their relationships with physicians, hospitals, suppliers, and others. 

STATE REGULATORY ACTIVITY

As a result of their authority to regulate insurance, states already have an obligation to ensure that regulated health plans offer an adequate number of physicians to provide access to the necessary health care services.  Presently, over 20 states have enacted comprehensive patient protection acts that include network adequacy provisions, while many other states will work to enact similar laws during their 2000 legislative sessions.  Such provisions generally require insurers to have appropriate numbers and types of providers geographically dispersed throughout the network area in order to meet the needs of their enrollee population.  In fact, the regulatory agencies are sometimes directed by statute to ensure that health plans have sufficient network adequacy as a condition of doing business within a state.  However, just because state regulators may enforce network adequacy laws does not mean that they are able to assess whether particular reimbursement rates or reimbursement formulas are sufficient to ensure network adequacy.  In fact, most insurance commissioners do not involve themselves with rate setting, except to the extent that state laws require rates to be actuarially sound.

Currently, a number of states have enacted laws requiring HMOs to disclose physician compensation methods.  The regulatory agencies in these states may, therefore, be in a position to assess at least whether the reimbursement methods used by the health plans guarantee adequate access to and proper provision of health care services.  However, the adequacy of payment methods does not necessarily translate into adequacy of physician coverage.  Adequacy of payment methods is not a major focus of these laws.  Rather, the central focus of these laws relates primarily to the disclosure of financial incentives by both physicians and health plans.  In fact, an important aspect of this type of legislation appears to be ensuring that information on incentive arrangements is readily available to state regulatory agencies in order to monitor any potential affects these arrangements may have on patient care. 

CURRENT AMA POLICY

The AMA has established considerable policy that addresses many of the concerns and issues raised by Resolution 110 (A-99).  Policy H-185.975 (AMA Policy Database) advocates for the publication of third party reimbursement methodology for physicians.  Specifically, this policy urges all third party payors and self-insured plans to publish their payment policies, rules, and fee schedules and requires the AMA to pursue state and federal legislation mandating disclosure and publication of payment policies and fee schedules by third party payors and self-insured plans.  Policy H-285.946 calls for the AMA to develop national (state) standards and model legislation for physician contracts requiring full disclosure in plain English of important information, including but not limited to disclosure of reimbursement amounts and all other payment policies.  In addition, the AMA currently has a number of policies addressing restrictions on disclosure in managed care contracts (Policies H-285.957, H-285.961, H-285.967, H-285.976).  Of particular relevance is Policy H-285.981, which states that the AMA should continue to advocate for the enactment of state and federal laws and regulations that would provide for patient protection and physician fairness, including requiring managed care organizations to disclose all participation requirements and selective contracting criteria to applying physicians.  

Although a number of other AMA policies acknowledge the fact that health plans or networks may develop and use criteria to determine the number, geographic distribution, and specialties of physicians needed (Policies H-285.984, H.285.985, H-285.992, and H-285.997), these policies also advocate strongly that managed care organizations and third party payors be required to disclose to physicians applying to the plan the selection criteria used to select, retain, or exclude a physician from a managed care plan, including the criteria used to determine the number, geographic distribution, and specialties of physicians needed, as well as be required to report to the public, on a regular basis, the impact that the use of such criteria has on the quality, access, cost, and choice of health care services provided to patients enrolled in such plans or networks.  The AMA also has significant other policies on managed care and managed care contracts that attempt to address what should and should not be included in physician agreements and compensation arrangements, as well as if certain services should be reimbursed by health plans (Policies H-285.942, H-285.943, H-285.998, H-285.943, H-285.946, H-285.952, H-285.991, H-285.996, H-285.997, 285.980, and H-390.865).

With respect to the second resolved clause of Resolution 110 (A-99), Policy H-285.957 states that the AMA will work with medical organizations in urging state Medicaid programs and other third party payors to assure the inclusion of risk adjustment mechanisms in capitation rates paid to physicians providing care to chronically ill children and adults enrolled in managed care plans.  The AMA also continues to support the efforts of physicians practicing in Health Professional Shortage Areas (HPSAs) and medically underserved areas (MUAs) by advocating for additional resources and funding for the provision of health care services in these areas, including payment bonuses, tax credits, and other incentives (Policies H-200.970, H-200.982, and H-200.998).  In addition, the AMA has a number of policies that support and encourage improving health care access to rural and inner-city populations through advancing programs that provide additional education, resources, and funding to existing health care professionals and entities in these potentially underserved areas (Policies H-200.972, H-165.900, and H-160.959, H-120.952, 

H-465.981, H-465.985, H-465.987, H-465.988 and H-200.982).  The AMA also has policy addressing physician workforce and specialty distribution (Policies H.160.997, H-200.968, 

H-200.975, and H-200.987).

Long-standing AMA policy supports fair market competition among alternative health care delivery and financing systems (Policy H-385.990) and favors a pluralistic approach to physician payment methodology in which a specific methodology is not endorsed as a preferred option (Policy H-385.989 and H-165.913).  Finally, the AMA continues to support the development of a Medicare risk payment methodology that would set payment levels that are fair and equitable across geographic regions; in particular, such methodology should allow for equitable payment rates in those localities with relatively low utilization rates due to cost containment efforts and reaffirms its support for geographic variations in public programs' capitation rates that reflect only demonstrable variations in practice costs and validated variation in utilization as the result of demonstrable differences in health care need (Policies H-400.955 and H-400.950).

AMA ACTIVITIES AND PRODUCTS

The AMA is continuing to place a high priority on working with individual physicians and members of the Federation to resolve a variety of public and private sector physician payment issues, including downcoding, contractual issues (e.g. “all products clauses”) and payment timeliness.  In addition, there are a number of current AMA activities and products related to collecting, documenting, monitoring, and analyzing physician payment methodology.  The AMA offers two products to assist physicians in evaluating the financial risks of capitation arrangements: Capitation: the Physician’s Guide, and Evaluating Capitation Payments: A Guide to Calculating Benchmark Capitation Rates.  In addition, the AMA has published Medicare RBRVS: The Physician’s Guide every year.  This guide offers physicians, through the use of tables, the ability to calculate Medicare payment amounts for their most frequently provided services and to use this information to further evaluate the impact of other health plan payment rates and methodologies.

The AMA has also developed a number of products that provide physicians with information related to the consequences of accepting physician payment schedules and formulas that may not adequately compensate physicians for the provision of care and leave physicians and their practices at risk of financial instability.  The AMA’s recently revised Model Managed Care Medical Services Agreement presents physicians with key contract clauses and terms critical to understanding contractual agreements, including provisions associated with physician payment.  In addition, the AMA’s monograph entitled Bankruptcies in Healthcare: A Physician’s Guide provides physicians with a general overview of bankruptcy laws as they relate to healthcare entities as well as what physicians should be aware of before they enter into contractual arrangements.  Furthermore, the recently published Fourth Edition of Principles of Managed Care provides physicians with a detailed description and explanation of current AMA policies related to managed care, including disclosure provisions, financial incentives, physician payment methodologies, and managed care contract provisions.  

The AMA has continued to work with the National Association of Insurance Commissioners in an attempt to develop state and national model acts requiring publication of third party payment methodologies for physicians.  The principal target of such efforts has been those entities that are subject to ERISA.  Finally, the AMA’s model state “Patient Protection Act” includes a provision that requires health plans to demonstrate reasonable access to physicians and other providers within the geographic area covered by the plan. 

DISCUSSION

The Council on Medical Service believes that it would be extremely difficult and highly problematic to empower a public critique and examination of the payment methodologies used by health plans to pay physicians.  Any review of the actual level of reimbursement received by physicians from health plans would require a great deal of sophistication because of the large amount of variability of payment structures associated with infinite demographic and geographic factors that would invariably be part of the equation.  In fact, it is highly questionable what purpose a regulatory review of health plan reimbursement levels would serve in the limited context of ensuring adequacy of physician networks.  Furthermore, at this point in time, it would be exceedingly improbable that the AMA would be able to develop successfully one approach to physician compensation or a severity adjuster that could be applied to all types of reimbursement methodologies for the divergent population of patients with unique health care needs, nor would such an undertaking be a prudent use of AMA resources.  In addition, the Council believes that the AMA already has extensive policy that addresses the concerns and issues raised in Resolution 110 (A-99) related to disclosure and publication of health plan payment policies, rules, and fee schedules as well as network adequacy.  Therefore, the Council believes that the AMA should reaffirm existing policy, specifically Policy H-185.975, which supports the requirement of health plan disclosure of payment policies and fee schedules.  

The Council also believes that the recent development of legislation that includes network adequacy provisions and disclosure requirements demonstrates that there is an effort at the state level to preserve access to physician care and that there is no need to require a further “public review” of reimbursement rates.  Therefore, the Council suggests that that the AMA continue to assist state medical associations in their efforts to enact meaningful legislation that protects patient rights through network adequacy and disclosure provisions.  In addition, the Council believes that because of the increasing complexities of managed care payment methodologies, AMA should continue to monitor methods of physician reimbursement and identify those payment methodologies that may have the propensity to leave physicians susceptible to increased financial hardship. 

Finally, the Council believes that physicians should be aware that there are some mechanisms currently used to compare and evaluate the financial viability of health plan payments to physicians.  In addition to the AMA resources previously mentioned, physician practices could use a cost accounting analysis as a management tool to evaluate compensation formulas and payment methods.  A straightforward approach to evaluate physician compensation and determine contract financial viability would be to calculate a practice’s costs per service or procedure based upon the Medicare RBRVS relative value units.  The Medicare RBRVS has been progressively viewed as a standard to benchmark health plan payment methods.  Once practice costs per procedure have been determined using this approach, the results could be used to evaluate managed care compensation methods.  

RECOMMENDATIONS

The Council on Medical Service recommends that the following be adopted in lieu of Resolution 110 (I-99), and that the remainder of the report be filed:

1. That the AMA reaffirm Policy H-185.975 which advocates for publication of payment policies, rules, and fee schedules by all third party payors and self-insured plans and seeks legislation that would mandate that insurers make available their complete payment schedules, coding policies and utilization review protocols to physicians prior to signing a contract.

2. That the AMA continue to assist states medical associations in their efforts to enact meaningful legislation that protects patients and patient access through network adequacy provisions.

3. That the AMA continue to develop resources that serve to assist physicians in reviewing and understanding their contractual agreements, including payment methodologies.

