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EXECUTIVE SUMMARY

Council on Medical Service Report 6 responds to Resolution 813 (I-00).  The resolution called for the AMA to study the problems associated with inappropriate bundling of medical services, including the bundling of preoperative assessment in making the decision for surgery with the procedure, and to present a report with potential solutions, including an analysis of legislative, judicial, and regulatory remedies.  

The Council on Medical Service summarizes the results of a survey of AMA members that was conducted in April 2001 at the request of the Council to provide information on the incidence of and possible responses to inappropriate bundling.  The member survey revealed a high level of physician frustration with third party payer practices, and indicated that inappropriate third party payer bundling practices not only have negative consequences for physicians, but also impose burdens on patients. A separate survey of member and non-member physicians, conducted between May and July 2001, found that the issue of downcoding and bundling of claims ranked second on a list of 20 issues in terms of its impact on physicians and their practices, and their perceptions of the AMA.

The Council on Medical Service discusses numerous solutions that can be taken by the AMA, state medical associations, and individual physicians.  The Council concludes that existing AMA policy opposed to inappropriate bundling is clear and unequivocal, and should be proactively advocated on several fronts.  Based on the insights gleaned from the Council’s study, and the evidence that physicians place a high degree of importance on problems associated with bundling, the Council on Medical Service recommends several advocacy-oriented activities.
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At the 2000 Interim Meeting, the House of Delegates adopted Resolution 813, which calls for the AMA to study the problems associated with inappropriate bundling of medical services, including the bundling of preoperative assessment in making the decision for surgery with the procedure, and to present a report with potential solutions, including an analysis of legislative, judicial, and regulatory remedies.

The Council believes it bears acknowledging that the issue of third party payer bundling has been identified as a high priority issue for the AMA by both member and non-member physicians.  The 2001 AMA Initiatives Survey, which was completed by 730 practicing physicians who were representative of the physician population, asked respondents to rank the importance of 20 policy development and advocacy initiatives.  The results of the survey indicate that the issue of downcoding and bundling of claims ranked second only to the issue of payment delays and denials in terms of its impact on physicians and their practices, impact on the perception that the AMA addresses issues on which it is best suited to lead, and impact on the decision whether to become or remain a member of the AMA.  The 2001 AMA Initiatives Survey, the third such annual survey, was conducted between May and July 2001.

The following report summarizes several recent reports of the Board of Trustees and Council on Medical Service on issues related to inappropriate third party treatment of claims for payment of medical services; highlights AMA policy; summarizes the results of a Member Connect survey regarding the incidence of inappropriate bundling; identifies numerous solutions that can be taken by the AMA, state medical associations, and individual physicians; and presents several proactive advocacy-oriented recommendations.

BACKGROUND

The preponderance of testimony at the 2000 Interim Meeting regarding Resolution 813 indicated problems with particular payers not recognizing modifiers or inappropriately bundling preoperative assessment of the decision for surgery with the surgical procedure.  The Council notes that Board of Trustees Report 6 (A-01) discussed the policy developed by the Centers for Medicare and Medicaid Services (CMS, formerly the Health Care Financing Administration) to address the practice of some Medicare carriers not paying for preoperative screening examinations based on the erroneous view that such examinations constitute uncovered “screening” exams.  Although the new preoperative screening policy pertains to Medicare payment practices specifically, it is quite possible that other payers will follow suit.

Testimony on Resolution 813 (I-00) also noted the AMA’s success in having Current Procedural Terminology (CPT) named as the code set under the Health Insurance Portability and Accountability Act (HIPAA), but that the CPT guidelines were not adopted as a part of HIPAA.  These facts were addressed in Council on Medical Service Report 2 (A-01), which reviewed existing standards for coding and payment of multiple and bilateral services; discussed CPT coding guidelines; examined Medicare and private payer policies on multiple and bilateral services; and reviewed related AMA private sector advocacy efforts.  In addition, Council on Medical Service Report 5 (I-00) studied managed care retrospective payment denials or down-coding of claims, and summarized the results of an AMA on-line survey, which showed that 43% of the physicians surveyed had more than 10% of their claims retrospectively denied, and 39% reported they had more than 10% of their claims down-coded.

AMA POLICY

AMA policy on inappropriate bundling is clear and unequivocal.  Policy H-70.949 (AMA Policy Database), which the House of Delegates reaffirmed at the 2001 Annual Meeting, calls on the AMA to take steps to ensure that public and private payers do not bundle services inappropriately by encompassing individually coded services under other separately coded services unless specifically addressed in CPT guidelines.

Additionally, Policy H-70.937 calls for the AMA to (1) vigorously oppose unilateral, arbitrary recoding and/or bundling by all payers; (2) make it a priority to establish national standards for the appropriate use of CPT codes, guidelines, and modifiers and to advocate the adoption of these standards; (3) formulate a national policy for intervention with carriers or payers who use unreasonable business practices to unilaterally recode or inappropriately bundle physician services; and (4) support legislation to accomplish this; and along with medical specialty societies, calls on its members to identify to the AMA specific CPT code bundling problems by payers in their area and that the AMA develop a mechanism for assisting our members in dealing with these problems with payers.
PROBLEMS ASSOCIATED WITH INAPPROPRIATE BUNDLING

In order to elicit a broader array of possible problems associated with third party payer bundling, the Council assisted in the design of an AMA “Member Connect” online survey to address this issue.  In April 2001, the survey was e-mailed to approximately 1,750 Member Connect registrants, all of whom are AMA members, and generated 605 responses.  The survey responses provided a rich enumeration of problems associated with inappropriate bundling, as well as a chronicle of suggested solutions to bundling.

Respondents were asked what percentage of claims were bundled, in the 12 months preceding the survey (April 2000-April 2001), for each of the following five key modifiers:

· Modifier -25, which indicates an evaluation and management service was performed on the same date as a procedure or other service;

· Modifier -51, which indicates multiple surgical procedures performed during the same session by the same physician;

· Modifier -50, which indicates a bilateral procedure performed during one operative session;

· Modifier -57, which indicates an evaluation and management visit that leads to a decision to perform surgery; and

· Modifier -59, which indicates a procedure or service performed on the same date as another procedure or service with which it is not normally reported, but was appropriate under the clinical circumstances.

During the 12 months preceding the survey, half of physicians had 10% or more of their submitted claims bundled by an insurer, with a third of those physicians having 20% or more bundled for an evaluation and management service performed on the same date as a surgical procedure or for multiple surgical procedures performed in the same session by the same physician.  Also in the year prior to the survey, almost two-fifths of physicians had 10% or more of their submitted claims bundled by an insurer, with one-fifth or more of those physicians having 20% or more bundled for a bilateral procedure performed during one operative session, for an evaluation and management visit that led to a decision to perform surgery, or for a procedure or service performed on the same date as another procedure or service to which it is not normally reported, but was appropriate under the clinical circumstances.

Physicians also were asked about the incidence of Medicare and/or Medicaid bundling claims for the five services or procedures represented by the Modifiers -25, -50, -51, -57 and -59.  Approximately two-thirds of physicians indicated that Medicare, and more than half of physicians reported that Medicaid, bundles claims for evaluation and management services performed on the same date as a surgical procedure or for multiple surgical procedures performed in the same session by the same physician.  More than half of physicians indicated that Medicare, and more than two-fifths of physicians indicated that Medicaid, bundles claims for a bilateral procedure performed during one operative session, for an evaluation and management visit that led to a decision to perform surgery, or for a procedure or service performed on the same date as another procedure or service with which it is not normally reported, but was appropriate under the clinical circumstances.

The Member Connect survey also asked about the success of appealing a third party payer’s decision to bundle claims.  During the 12 months preceding the survey, of the claims that were bundled, a fourth of physicians indicated that they were unable to receive appropriate payment by appealing claims, half indicated that they have been able to receive appropriate payment for 1-19% of bundled claims, and a fourth indicated that they have been able to receive appropriate payment for 20% or more of bundled claims.

According to the survey, payers are not forthright in communicating their payment policies.  Only 1% of respondents said that all payers inform them of their practices for bundling or provide them an explanation of their policies, while 45% said that some payers do so, and 54% reported that payers do not make their policies known.

The Council is particularly troubled by results indicating that many physicians have simply given up on trying to bill for the medical services they provide.  A majority (58%) of physicians indicated that there are services or procedures that they no longer submit claims for because they know they will not receive payment.  In a follow-up question to those who said they have stopped submitting claims, respondents indicated that they no longer submit claims for the following services and procedures: any second abdominal surgery code that would require a modifier; any visit while a patient is pregnant; any excision of skin lesions done during an E&M visit; allergy injections at the same time as an office visit; chondroplasty; and meniscal debridement.

The responses indicated that the reluctance to submit claims that are likely to be denied has an adverse impact on patients.  Several respondents noted that they simply try not to provide more than one service in one day, even if doing so would be prudent, because of the high rate of denial when using the appropriate modifiers.

POTENTIAL SOLUTIONS

The Member Connect survey asked respondents to note any remedies or solutions they have found to be effective to address the problem of inappropriate bundling.  Some of the responses indicate truly advisable solutions, while other responses can only be thought of as ways in which physicians have learned to cope with relentless abuse.  The Council would include the following as “coping mechanisms” identified by physicians: avoiding seeing patients covered by insurers who inappropriately bundle; requiring patients to come back on a different date to perform a surgery; requiring patients to come back on separate days to perform each single injection; and forgoing payment.  Such coping mechanisms inconvenience patients as well as the physicians who practice them, and should be avoided in favor solutions that empower physicians and strengthen the patient/physician relationship.

Among the empowering solutions to bundling that the Member Connect respondents identified are the following: coding properly, including correct use of modifiers; receiving training on how to code; appealing every claim that has been inappropriately bundled, sometimes with additional documentation; being persistent; consulting an attorney; contacting the state insurance commissioner; and participating in state medical society class action lawsuits.  A description of correct coding, appeals, the AMA Model Managed Care Contract, state medical society class action lawsuits, and other legal and legislative remedies are discussed below.

Correct Coding

Correct coding is critical to the determination of whether third party payer bundling is inappropriate.  Only when claims are submitted correctly and CPT guidelines are followed, can bundling by third party payers be considered inappropriate, and become an advocacy issue.  The AMA CPT Department provides a number of resources to assist with correct coding.  CPT Information Service provides four free coding consultations for AMA members, and is also available by subscription.  Information on this service is available by calling (800) 634-6922.

In addition, the following publications are available to help physicians ensure that their claims are coded correctly, and can be purchased by calling AMA Press at (800) 621-8335:

· CPT Assistant, a newsletter that provides monthly coding advice, including questions and answers; 

· CPT Changes 2001: An Insider's View, which is updated annually and provides an in-depth discussion of each year’s coding changes; and

· Principles of CPT Coding, which is a textbook on correct CPT coding.

Appeals

One strategy that the Council finds particularly regrettable, and unacceptable, is evident in the responses of several physicians to the Member Connect survey that indicated that they have grown to accept the lost income for certain services.  One such respondent noted that it is poor quality care to not provide the necessary services, so physicians provide the services and simply lose their revenue.  Regarding appeals, several respondents to the Member Connect survey noted the expense of filing appeals.  As one survey respondent noted, it costs very little for insurers to bundle claims, particularly if such bundling can be accomplished through proprietary software containing so called “black box” edits, which are known only to the insurers who use them.  Nevertheless, the Council urges physicians to persist in their efforts to be paid appropriately.

Information Clearinghouse

At the 2001 Annual Meeting, the House of Delegates adopted as amended Resolution 701, which called for the AMA to establish an “information clearinghouse” for physicians to report information about administrative disputes with third party payers.  The AMA Private Sector Advocacy Group (PSA) was charged with administering and coordinating this information clearinghouse to guarantee that information would be collected and shared on a regular basis with the Federation in order to identify trends better and to facilitate effective, legally appropriate action by physicians and their representative organizations.

PSA is currently in the process of designing information clearinghouse so physicians will be able to provide detailed information by completing a Health Plan Complaint Form available through the PSA Web site.  The Council is aware that an increasing number of state medical associations are collecting information on the administrative and other hassles facing physicians by health plans.  In fact, a recent PSA survey suggests that nearly 70% of state medical associations have developed data collection devices to collect detailed information on the problems that physicians are facing with private and public payers.

It is anticipated that the PSA site will allow physicians to complete the form on-line or download and submit it via fax.  The Health Plan Complaint Form will include questions related to health plan coding and reimbursement policies, including downcoding and bundling practices, as well as their acceptance of CPT modifiers, and other administrative and payment hassles associated with particular third party payers.  Once this information has been collected, the AMA will be able to target health plan practices and work with health insurers to address the seriousness of these issues and secure meaningful changes.  PSA also will be able to use the information gathered from the clearinghouse in its continuing efforts to assist the Federation in collecting data on physicians’ administrative and payment problems with health plans.  Relevant information from the clearinghouse will be posted on the AMA Web site on a quarterly basis, as appropriate.

In addition, PSA has developed a document that provides a comprehensive overview of downcoding and bundling of claims, as well as recommended strategies.  As noted in the document, PSA is available to help medical associations develop strategies to combat inappropriate bundling.  The paper is available at www.ama-assn.org/ama/pub/category/4354.html.  In particular, the PSA document identifies correct coding and claims submission as the most important first step to address inappropriate bundling  The PSA document also describes how PSA can help physicians fight bundling by documenting a pattern of such inappropriate practices in a particular locale with a particular insurer, and by developing the clinical and policy-based reasons to counter the insurers’ justification for bundling or downcoding.

AMA Model Managed Care Contract 

The AMA’s model contract, which physicians can use in their review of health plan agreements, addresses downcoding and bundling of claims, and contains a supplementary section describing how to address these unfair practices.  Both the model contract and the supplement are available on the AMA Web site at http://www.ama-assn.org/ama/upload/mm/38/mmcmsa.pdf.  The model contract contains language requiring managed care organizations to attach their fee schedules to their agreements with physicians, and provides for a financial obligation of third party payers engaged in bundling.  The pertinent section of the model contract, section 3.6, reads as follows:

Section 3.6  Coding for Bills Submitted.  Company hereby agrees that claims submitted for services rendered by Medical Services Entity shall be presumed to be coded correctly.  Company or Payor may rebut such presumption with evidence that a claim fails to satisfy the standards set forth in Exhibit C.  Exhibit C shall include a detailed description of Company’s coding standards and requirements, including, but not limited to, the rules on modifiers, multiple surgeries, evaluation and management, and bundling policies such as edits, including correct coding initiatives.  Company and Payor shall not adjust the billing codes submitted by Medical Services Entity on a claim without first requesting additional documentation to satisfy the coding standards described in Exhibit C.  Company or Payor must provide adequate notice if it wishes to adjust a code and must allow sufficient time for Medical Services Entity to submit additional documentation or explanation.  Medical Services Entity shall have the right to appeal any adverse decision regarding the payment of claims based upon the level of coding with rights and duties as set forth in this Agreement.  If Company or a Payor reduces payment of a claim in contravention of this section, such party shall be obligated to reimburse Medical Services Entity for the full amount of billed charges for the claim.

The supplement to the model contract recommends several steps physicians should take if they suspect a third party payer is bundling their claims.  First, physicians should obtain the appropriate fee schedule information for that payer, and routinely compare the actual payment received with the payment owed according to the fee schedule.  The second step recommended in the supplementary model contract document is to ensure that claims are filed correctly.  The Council reiterates that all instances of inappropriate bundling should be appealed.

State Medical Association Class Action Lawsuits

Class action lawsuits initiated by state medical associations are becoming increasingly common as physicians grow weary of sustained and often escalating health plan infringements into the arena of medical practice.  In February 2001, the Connecticut State Medical Society (CSMS) filed separate class action lawsuits against Aetna, Cigna, Oxford, ConnectiCare, Anthem Blue Cross/Blue Shield and Physicians Health Services, the six largest insurers in Connecticut, and recently added United HealthCare.  In August 2001, the Medical Society of the State of New York (MSSNY) also filed six class action lawsuits against Aetna, Cigna, Empire Blue Cross/Blue Shield, Excellus, Oxford and United HealthCare.  The class action lawsuits brought by both CSMS and MSSNY allege a number of abuses, including the inappropriate bundling of claims.  The AMA has been supportive of the physicians in these state class action lawsuits, including the immediate release of favorable statements to the press, and the involvement of the AMA/State Medical Society Litigation Center as a supportive resource.

Other Legal Remedies

The AMA/State Medical Society Litigation Center also is currently helping plaintiff physicians in the case of Kaiser v. CIGNA (Madison County, IL, Cir. Ct). This class action lawsuit alleges that, through the use of ClaimCheck Software, CIGNA improperly bundled and downcoded CPT procedures in order to reduce its payments to physicians.  To assist the plaintiffs at the class certification hearing, the AMA’s CPT Department submitted an affidavit, which explained to the court that the AMA interpreted CIGNA’s software edits differently from the way that CIGNA represented that those edits should be interpreted.  The Litigation Center and the plaintiffs’ attorneys are discussing how they can optimally collaborate in this and possibly similar lawsuits.

Legislation
The Council notes that existing remedies, including class action lawsuits, though strong and promising actions, require the existence of laws prohibiting inappropriate bundling.  As such, the Council believes that model state legislation should be developed to assure that all states have the opportunity to enact appropriate laws.

DISCUSSION

Due to the clarity of existing AMA policy on bundling of claims, combined with the results of the 2001 AMA Initiatives Survey, which indicated that physicians view the issue of downcoding and bundling as very important to their practices and to their perception of the AMA, the Council believes a strong advocacy response is warranted.  As such, the Council recommends that AMA activities related to inappropriate bundling be continued, promoted, and amplified.  In particular, the Council believes the activities of the Private Sector Advocacy Group, especially those regarding the information clearinghouse, be undertaken with interested state medical associations and national medical specialty societies to secure meaningful change in third party payer coding and reimbursement practices, including inappropriate bundling of services, rejection of CPT modifiers, and denial and delay of payment.

The Private Sector Advocacy Group should serve as a repository of information and possible actions on behalf of individual physicians.  The Council also believes that the AMA should continue to monitor state medical association class action lawsuits, and provide supportive legal and CPT technical resources, as appropriate.  Consistent with Policy H-70.949, the Council urges the development of model state legislation, and the enactment of such language in state legislatures.

Physicians who suspect inappropriate bundling should first review their coding and claims submission processes.  Very often, simple and correctable coding errors can result in reduced payments.  The Council is greatly concerned that the results of the Member Connect survey indicate that many physicians simply forgo billing for services provided because they know they will not be paid.  The Council is optimistic that strengthened AMA advocacy, similar to the AMA’s ongoing prompt payment campaign, can bring relief to those physicians who continue to serve their patients regardless of whether they believe they will be paid, and to those who are coding correctly but have their claims inappropriately bundled.

Because of its great importance to physicians, AMA activities on inappropriate bundling should be highlighted on the AMA Web site and other communication vehicles to assure that physicians are aware of the AMA’s advocacy achievements, in addition to providing physicians a means to become involved.

Finally, the Council urges all members to register as participants in Member Connect.  This tool allows members to voice their opinions on pertinent issues.  In addition to surveying members on inappropriate bundling, Member Connect has solicited member opinion on such issues as Medicare paperwork and hassles, Medicare audits, downcoding of claims and patient protection legislation.  Responses to Member Connect surveys can be particularly useful in guiding the development of advocacy initiatives, as well as in highlighting areas where additional policy consideration is required.  Only AMA members are able to register for Member Connect, and they may do so simply by calling (800) 337-1599.

RECOMMENDATIONS

The Council on Medical Service recommends that the following be adopted and the remainder of the report be filed:

1. That the AMA continue to promote its Private Sector Advocacy activities and initiatives associated with the collection of information on third party payer modifier acceptance and inappropriate bundling practices. (Directive to Take Action)


2. That the AMA use the data collected as part of its Private Sector Advocacy information clearinghouse to work, in a legally appropriate manner, with interested state medical associations and national medical specialty societies to identify and address inappropriate third party payer coding and reimbursement practices, including inappropriate bundling of services, rejection of CPT modifiers, and denial and delay of payment. (Directive to Take Action)


3. That the AMA continue to monitor the class action lawsuits of state medical associations, and provide supportive legal and technical resources, as appropriate.  (Directive to Take Action)


4. That the AMA develop model state legislation to prohibit third party payers from bundling services inappropriately by encompassing individually coded services under other separately coded services unless specifically addressed in CPT guidelines, or unless a physician has been specifically advised of such bundling practices at the time of entering into a contractual agreement with the physician. (Directive to Take Action)


5. That the AMA urge state medical associations to advocate the introduction and enactment of AMA model state legislation on claims bundling by their state legislatures. (Directive to Take Action)

6. That the AMA urge physicians who are experiencing problems with health plans to complete the Health Plan Complaint Form available on the AMA Private Sector Advocacy Web site at http://www.ama-assn.org/ama/pub/category/2387.html.  (Directive to Take Action)


7. That the AMA highlight its Private Sector Advocacy document on bundling and downcoding, the related section of the AMA Model Managed Care Contract, and its advocacy initiatives on its Web site and other communications measures to assure that physicians are aware of the AMA’s advocacy on this issue. (Directive to Take Action)

8. That the AMA encourage all members to register for participation in AMA Member Connect surveys, in order to voice their concerns on matters of importance to physicians, by calling (800) 337-1599. (Directive to Take Action)

