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BACKGROUND

At the 2005 AMA Annual Meeting, Resolution 721, “Possible Anti-Competitive and Ethical Implications of Integrated Hospital System Referral Expectations” was adopted as amended.  The resolution directed “that our American Medical Association study the possible anti-competitive and ethical implications of an expectation that referrals among health care providers remain within an integrated hospital system physician group, regardless of whether such an expectation is directly stated or indirectly implied or rewarded.  This study should focus on situations in which there is a choice in referrals among equally competent, competing physicians, and such choice is not precluded by insurance coverage restrictions.  Recommendations for new policy, legislation or regulations should be included.”  This resolution called for a report back at the 2006 Annual meeting.  

DISCUSSION OF ISSUE

AMA Policy

AMA policy broadly supports the notion that physicians should be free to refer patients to any physician the referring physician chooses.  
In the context of health care plans, Policy H-285.954 (AMA Policy Database) asks “that certain professional decisions critical to high quality patient care should always be the ultimate responsibility of the physician practicing in a health plan, whether in primary care or another specialty, either unilaterally or with consultation from the plan.  Such decisions include, but are not limited to … [w]hen and to whom in-plan physician referral is indicated [and] [w]hen and to whom out-of-plan physician referral is indicated.” 
But, in the context of health care plans, AMA policy also recognizes that limitations on referral or treatment options are not only commonplace in both the public as well as the private sectors, but also acceptable, so long as other considerations are also satisfied.  Specifically, H-140.978 states that “Physicians must assure that their contractual agreements restricting referral or treatment options are disclosed to patients.”  Further, H-285.951 directs that “Any financial incentives that may induce a limitation of the medical services offered to patients, as well as treatment or referral options, should be fully disclosed by health plans to enrollees and prospective enrollees;” and that “Physicians should disclose any financial incentives that may induce a limitation of the diagnostic and therapeutic alternatives that are offered to patients, or restrict treatment or referral options. Physicians may satisfy their disclosure obligations by assuring that the health plans with which they contract provide such disclosure to enrollees and prospective enrollees.” 

Integrated Hospital System Physician Groups 

An “integrated hospital system physician group” referenced in the resolution generally includes one of the following: a large multispecialty group practice with a hospital or inpatient facility, such as Mayo Clinic; a health plan or prepaid group practice, such as Kaiser Permanente; or a hospital system that owns and operates a group practice.
Mayo Clinic is credited for creating the first group practice model that started out as a solo physician practice in 1866 and evolved into a genuine multispecialty group practice by the early 1900s.  That model included salaried physician partners, accessible patient records, shared administrative costs, and a mode of health care delivery where primary care physicians referred internally to a wide range of specialists so that every component of a patient’s care could be provided under one roof.  Built on a reputation of surgical excellence, other prominent physicians aspired to emulate the Mayo model and develop health care centers in their communities.  

Around the same time the group practice model was taking shape, the prepaid health plan was also becoming more common.  It was founded on a model in which physicians under contract received a defined, prospective payment to provide medical services to a defined population that were primarily from the industrial sector.  Over time, the prepaid model became intertwined with the group practice model, and evolved into the prepaid group practice model typically associated with Kaiser Permanente.  

The AMA recognizes that many of these integrated health systems are physician-led organizations and centers of medical excellence.  Organizations such as Mayo Clinic, MN; Henry Ford Medical Group, MI; Lahey Clinic, MA; Scott & White, TX, Marshfield Clinic, WI; Kaiser Permanente, CA; and many other large multispecialty groups are patient-centered organizations that successfully integrate patient care especially in regards to complex and chronic diseases; participate in research that leads to the development of innovative medical practices, focus on patient safety, quality, and measuring and improving performance; and are innovators and early adoptors of information technology.  

Referrals to physicians within the group is a fundamental tenet of the group practice model.  Physicians devoted to this model believe that in situations where there is a choice in referrals among equally competent, competing physicians, a referral within the group leads to a higher quality outcome for the patient.  There are some studies that support that belief.  Group practices are exempted from the “Stark” anti-physician self referral law and regulations.
With the increasing complexities of the business of a health care practice, i.e., declining and fixed reimbursement rates, wide-ranging and varied contractual agreements with private payors, administrative burdens, pressures to purchase expensive IT systems for electronic medical records, the move toward a reimbursement system based on pay for performance, and more, many physicians are opting to join medical groups so they can concentrate on practicing medicine.  Nonetheless, there are still physicians who place a high premium on autonomy and independence for whom the group practice setting is not a good fit.   

Consolidation in the Health Care Marketplace

Increasing concentration and integration in the health care marketplace deserves careful consideration—whether in the context of health care plans, physician groups, integrated or non-integreated delivery systems, or hospitals with closed departments.  Proponents of integration praise reduced costs, improved quality and efficiency, better allocation of the same resources over more individuals and other gains.  Critics caution that too few competitors may bring higher prices, slower efficiency gains and diminished quality of patient care.
What is clear is that integrated health care delivery systems are already well established—in both the private and public sectors.  In the governmental sector, the Veteran’s Health Administration is an obvious example.  Kaiser Permanente is one of the most visible and often studied examples in the private sector.   A recent comparison of Kaiser’s integrated care system with the UK’s National Health System (NHS) found that, although costs per capita in each system were similar, Kaiser’s performance was considerably better in terms of access, treatment and waiting times.  Explanations for Kaiser’s better performance included real integration across all components of health care, treating patients at the most cost-effective level of care and advanced information systems.  
While increasing concentration and integration—whether involving health care plans, groups, health care delivery systems or hospitals with closed departments—may be occurring, antitrust laws provide a legal context against which such concentration or integration may be measured.  However, antitrust analysis is inherently complex and highly fact specific, making it difficult to do more than to sketch broad guidelines.  

a. Contracts, Combinations and Conspiracies that Unreasonably Restrain Trade

Section 1 of the federal Sherman Antitrust Act prohibits contracts, combinations and conspiracies that unreasonably restrain trade.  15 USC §1.  A plaintiff must demonstrate 1) a combination or some sort of concerted action between at least two legally distinct economic entities, and 2) the combination or conduct constituted an unreasonable restraint of trade.  Tops Mkts., Inc. v. Quality Mkts., Inc., 142 F.3d 90 (2nd Cir. 1998).  Additionally, plaintiffs in a Section 1 case have to demonstrate that the defendants, collectively, have sufficient market power.  For example, defendant(s) referral policies or practices would have to be shown to directly and substantially foreclose competition in the relevant market.
b. Monopolization

Section 2 of the Sherman Act prohibits monopolization, attempts to monopolize, and conspiracies to monopolize.  Section 2 applies to both the unilateral conduct of a single actor as well as conduct of multiple actors.  A key analytical element is the relevant market, meaning the particular group of products with which, and the geographic area within which, the defendant(s) product or service effectively competes and the effects of its monopolizing conduct are allegedly felt.
Where monopoly power is demonstrated, the defendant(s) must be shown to have “willfully” acquired or maintained its/their power.  Willfulness may be demonstrated in a number of ways, including by reference to the “essential facilities” theory.  This theory of monopolizing conduct holds that it can be a willful act of actual or attempted monopolization for a defendant to unreasonably deny competitors access to an essential facility or resource that it controls, where it does so for the purpose of further entrenching or acquiring a monopoly position.  The essential facilities doctrine requires showing: 1) control by a monopolist of an essential facility or resource serving the monopolist’s market; 2) a competitor’s inability practically or reasonably to duplicate the essential facility; 3) the unjustified denial of the use of the facility to a competitor; and 4) the feasibility of providing access to the facility.  US v. Terminal RR Assoc., 224 US 383 (1912); MCI Communications Corp. v. AT&T Co.,  708 F.2d 1081 (7th Cir. 1983), cert. denied 464 US 891 (1983).  

c.  Relevant Cases

Only a few court decisions apply antitrust principles to restrictions on physician referrals in integrated health care systems.
In Park Avenue Radiology, P.C. v. Methodist Health Systems, Inc., 1999-2 Trade Cas. (CCH) 72, 712 (6th Cir. 1999), an outpatient radiologist practice challenged an exclusive arrangement (including referral restrictions) between an integrated hospital system, its PPO and an outpatient radiology practice.  The Court of Appeals upheld dismissal of the case on the grounds that, although the plaintiff may have been disadvantaged by the exclusive arrangement, the plaintiff could not prove injury to competition since the challenged arrangement was demonstrably procompetitive. The court stated that the “Plaintiff’s complaint challenges the fundamental structure of the modern PPO, in that requiring in-plan referrals for plan patients is one primary means by which a PPO is able to fulfill its promise of increased patient volume for the preferred providers.”  Declaring the in-plan referral requirement an antitrust violation would “remove the primary bargaining tool by which PPO’s are able to reduce health care providers’ prices . . . and consumers would suffer . . . .”  

In Delaware Health Care v. MCD Holding Co., 957 F. Supp. 535 (Dist. Ct. De. 1997), the plaintiff, a home health care provider, argued that the defendant hospitals’ inpatient discharge and referral process was an essential facility to which the plaintiff was denied access.  The court did not agree, noting that the plaintiff admitted that its patient referrals came from a variety of other sources; that the defendant did not have a dominant market share; and that other home health providers had gained market share in the time the plaintiff was claiming the defendant was monopolizing.  Thus the defendant’s discharge and referral process were not an essential facilities. 

The absence of Department of Justice or Federal Trade Commission enforcement actions against consolidated health providers may reflect a perception that integrated delivery systems provide efficiencies that outweigh possibly anticompetitive impacts.  These efficiencies are the kind of procompetitive marketplace improvements promoted by the antitrust laws.  
Ethical Implications

Ethical guidance provided by the AMA starts from the broad notion that physicians should be able to freely refer patients, but then accepts the reality that restrictions do exist—and can be appropriately managed, if patients are protected.  

The primary ethical implications of an expectation that referrals remain within an integrated hospital system physician group are that it may (1) lead to referrals based on factors other than the expertise and competence of the referral physician or (2) discourage physicians from fully disclosing to a patient the full range of options and the motivation behind a referral recommendation.

The Code of Medical Ethics contains numerous opinions that may be implicated with this issue.  Opinion E-3.04, “Referral of Patients,” provides that “a physician should…not refer a patient unless the physician is confident that the services provided on referral will be performed competently… .”  If a physician believes that physicians within the system and physicians available for referral outside of the system are equally competent, referral can be made within the system without raising ethical concerns.

Opinion E-8.0501, “Professionalism and Contractual Relations,” requires physicians to “negotiate the removal of any terms, such as financial incentives or administrative conditions, that are known to compromise professional judgment or integrity.”  If the expectation of referrals within the system is contractual or direct, a physician should seek to remove such a provision or to have it modified to allow for referrals outside of the system when the best interest of the patient so requires.  Even if the expectation is implied or indirect, a physician should have the administrative expectations clarified to allow for referrals outside of the system when necessary.

Opinion E-8.132, “Referral of Patients: Disclosure of Limitations,” provides that a physician should inform the patient if a health care plan does not permit referral to a non-contracting medical specialist or diagnostic or treatment facility when the physician believes that the patient’s condition requires those services.  If a physician believes that a patient is best served with a referral outside of the plan, he or she should inform the patient of any requirements or expectations to refer within the plan, and present the patient with options for referrals outside of the plan, even if the referral is not covered by the patient’s health care plan or the physician may be penalized for such a referral.  Similar patient protections and disclosures are recommended for application in the health care delivery system setting. 
AMA ethical policy does not prohibit physician participation in integrated hospital system physician groups with expectations of referrals within only that system.  Physicians must be careful, though, that they follow the spirit of other AMA policies when determining referrals.  Physicians should only make referrals to physicians whom they believe are competent.  If there is a direct or indirect expectation of referrals only within the system, a physician should seek clarification or change allowing the physician to refer outside of the system when it serves the best interest of the patient and should inform the patient of any restrictions on referrals.  Where there is no requirement to refer, physicians should take care to present patients with an objective review of referral options.  Physicians in groups may even find it necessary to inform patients that they have entered a group practice or otherwise integrated system, and have the option of being referred to another group member or to an external physician.  Physicians may wish to explain the benefits and potential restrictions referral within the group would present.  

Broadening E-8.132 to address all types of health care delivery settings is a suggested means of addressing the issue of referral requirements.  For example, each mention of “health care plans” in E-8.132 could be expanded to speak additionally to “physician groups,” “health care delivery systems” and “hospitals with closed departments.”
Conclusion

Physicians should review referral requirements to assure the requirements adhere to legal requirements and existing ethical guidance.  Physician action should continue to be guided by the best interest of the patient. 
RECOMMENDATIONS

The Board of Trustees recommends that the following be adopted and the remainder of this report be filed:

1) The our AMA revise AMA Policies H-285.951, H-285.954 and H-140.978 as indicated in the appendix to this report (Revised HOD Policy);

2) That our AMA ask the Council on Ethical and Judicial Affairs to consider revising E-8.132 to address all health care delivery settings (Directive to Take Action); 

3) That our AMA continue to receive information on and monitor the issue of restrictions on referrals in all health care delivery settings (Directive to Take Action).



Appendix
H-285.951

Our AMA believes that the use of financial incentives in the management of medical care should be guided by the following principles: 

(1) Patient advocacy is a fundamental element of the physician-patient relationship that should not be altered by the health care system or setting in which physicians practice, or the methods by which they are compensated. 

(2) Physicians should have the right to enter into whatever contractual arrangements with health care systems, plans, groups or hospital departments they deem desirable and necessary, but they should be aware of the potential for some types of systems, plans, group and hospital departments to create conflicts of interest, due to the use of financial incentives in the management of medical care. 

(3) Financial incentives should enhance the provision of high quality, cost-effective medical care. 

(4) Financial incentives should not result in the withholding of appropriate medical services or in the denial of patient access to such services. 

(5) Any financial incentives that may induce a limitation of the medical services offered to patients, as well as treatment or referral options, should be fully disclosed by health plans to enrollees and prospective enrollees, and by health care groups, systems or closed hospital departments to patients and prospective patients. 

(6) Physicians should disclose any financial incentives that may induce a limitation of the diagnostic and therapeutic alternatives that are offered to patients, or restrict treatment or referral options. Physicians may satisfy their disclosure obligations by assuring that the health plans with which they contract provide such disclosure to enrollees and prospective enrollees.  Physicians may also satisfy their disclosure obligations by assuring that the health care group, system or hospital department with which they are affiliated provide such disclosure to patients seeking treatment. 

(7) Financial incentives should not be based on the performance of physicians over short periods of time, nor should they be linked with individual treatment decisions over periods of time insufficient to identify patterns of care. 

(8) Financial incentives generally should be based on the performance of groups of physicians rather than individual physicians. However, within a physician group, individual physician financial incentives may be related to quality of care, productivity, utilization of services, and overall performance of the physician group. 

(9) The appropriateness and structure of a specific financial incentive should take into account a variety of factors such as the use and level of "stop-loss" insurance, and the adequacy of the base payments (not at-risk payments) to physicians and physician groups. The purpose of assessing the appropriateness of financial incentives is to avoid placing a physician or physician group at excessive risk which may induce the rationing of care. 

(10) Physicians should consult with legal counsel prior to agreeing to any health plan contract or agreeing to join a group, delivery system or hospital department that contains uses financial incentives in a manner that could , to assure that such incentives will not inappropriately influence their clinical judgment. 

(11) Physicians agreeing to health plan contracts that contain financial incentives should seek the inclusion of provisions allowing for an independent annual audit to assure that the distribution of incentive payments is in keeping with the terms of the contract. 

(12) Physicians should consider obtaining their own accountants when financial incentives are included in health plan contracts, to assure proper auditing and distribution of incentive payments. 

(13) Physicians, other health care professionals, and third party payers and health care delivery settings through their payment policies, should continue to encourage use of the most cost-effective care setting in which medical services can be provided safely with no detriment to quality.

H-285.954

AMA policy states: (1) That that certain professional decisions critical to high quality patient care should always be the ultimate responsibility of the physician regardless of the practice setting, whether it be (practicing in a health care plan, group practice, integrated or non-integrated delivery system or hospital closed department, whether in primary care or another specialty, either unilaterally or with consultation from the plan, group, delivery system or hospital. Such decisions include, but are not limited to, the following: (a) What diagnostic tests are appropriate. (b) When and to whom in-plan physician referral is indicated. (c) When and to whom out-of-plan physician referral is indicated. (dc) When and with whom consultation is indicated. (ed) When non-emergency hospitalization is indicated. (fe) When hospitalization from the emergency department is indicated. (gf) Choice of in-plan service sites for specific services (office, outpatient department, home care, etc.). (hg) Hospital length of stay. (ih) Frequency/length of office/outpatient visits or care. (ji) Use of out-of formulary medications. (kj) When and what surgery is indicated. (lk) When termination of extraordinary/heroic care is indicated. (m l) Recommendations to patients for other treatment options, including non-covered care. (nm) Scheduling on-call coverage. (on) Terminating a patient-physician relationship. (po) Whether to work with, and what responsibilities should be delegated to, a mid-level practitioner. (qp) Determination of the most appropriate treatment methodology. (2) The AMA encourages state medical associations to consider development and wide dissemination of guidelines for the extent of practicing physician involvement in plan, group, system or hospital department medical decisions and policies. Such guidelines should be relevant to their jurisdiction, allow for variation in plan, group, system or hospital department sponsorship and structure, and optimize patient care. (3) The AMA encourages organizations and entities that accredit or develop and apply performance measures for health plans, groups, systems or hospital departments to consider inclusion of plan, group, system or hospital department compliance with any applicable state medical association or medical staff-developed decision-making guidelines in their evaluation criteria. (4) The AMA encourages physicians in integrated health plans and systems to have a functioning medical staff structure in place.

H-140.978

(1) Physicians must not deny their patients access to appropriate medical services based upon the promise of personal financial reward, or the avoidance of financial penalties 

(2) Patients must have the necessary information to make informed decisions about their care. Physicians therefore have an ethical obligation to assure the disclosure of medically appropriate treatment alternatives, regardless of cost. 

(3) Physicians must assure that any agreement or understanding (explicit or implicit) their contractual agreements restricting referral or treatment options is are disclosed to patients. 

(4) Physicians must assure disclosure of any financial inducements that may tend to limit the diagnostic and therapeutic alternatives that are offered to patients or that may tend to limit patients' overall access to care. 

(5) Physicians may satisfy their disclosure obligations by assuring that the managed care plan makes adequate disclosure to patients enrolled in the plan.  Physicians in groups, health care delivery systems or closed hospital departments may satisfy their disclosure obligations by assuring that the group, health care delivery system or hospital, respectively, makes adequate disclosure to patients of that practice setting.

(6) Physicians should promote an effective program of peer review to monitor and evaluate the quality and appropriateness of the patient care services provided within their practice setting. 
Fiscal Note: No significant impact.























References for this report are available from Elizabeth LaRocca.
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